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Wednesday, 6 December 1995

THE PRESIDENT (Hon Clive Griffiths) took the Chair at 2.30 pm, and read prayers.

PETITION - REGIONAL PARK SOUTH OF GUILDERTON
ESTABLISHMENT

Hon Graham Edwards presented a petition, by delivery to the Clerk, from 23 residents of
Western Australia requesting that the Government establish a regional park immediately
to the south of Guilderton in order to protect the mouth and lower reaches of the Moore
River and the significant dunes and coastal heathiand south of the mouth of the Moore
River, and further requesting that the Government take urgent action to acquire this land
before it is further rezoned or developed.

[See paper No 1006.]
MOTION - URGENCY

Hospitals, Privatisation; Sir Charles Gairdner, Orderly Services Contract

THE PRESIDENT (Hon Clive Griffiths): Members. will be surprised to hear that I
have received the following correspondence dated 6 December 1995 -

Dear Mr President
At today's sitting, it is my intention to move under SO 72 that the House, at its
rising adjourn until 9.00 am on December 25 1995 for the purpose of discussing
claims that the private hospital orderly service at Sir Charles Gairdner Hospital is
inadequate and that privatisation in our hospitals has failed to meet either
government expectations or specified service outcomes.

Yours sincerely
Kim Chance MLC
Member for Agricultural Region

In order for this matter to be discussed, it will be necessary for at least four members to
indicate their support by rising in their places.

[At least four members rose in their places.]

HON KIM CHANCE (Agricultural) [2.37 pm]: I move -

That the House at its rising adjourn until 9.00 am on 25 December.

A little over a month ago one of the key recommendations of a consultancy
commissioned to overhaul the operations at Sir Charles Gairdner Hospital was put into-
effect. This was the start of the provision of orderly services to the hospital by the
successful bidder, P & 0 Health Services. Employees at Sir Charles Gairdner Hospital at
the time warned that the consultants' recommendations were unrealistic. It is now
history that Sir Charles Gairdner Hospital has been the centre of a considerable amount
of industrial unrest, arising from the progressive implementation of the consultants'
recommendations by the management.
Prior to April 1995 Sir Charles Gairdner Hospital employed 131 orderlies. As the
outcome of a productivity arrangement with the hospital management, 20 of those 131
orderlies left the work force in April. It was further agreed as part of that arrangement
that nine of the remainder would be designated theatre orderlies and would be regarded
as core, rather than non-core, staff. This left 102 nominal non-core orderly staff. When
P & 0 began its contract it employed 56 orderlies to replace those 102 orderlies. Of
those 56, only 46 were permanent staff. The remaining 10 were designated casual or
relief staff. Four or five of those employees were also employed as shift coordinators,
which further reduced the number of orderlies available to the hospital at any one time
because those staff could well be engaged on their coordinating duties. The



Miscellaneous Workers Union took a case to the Industrial Relations Commission that
the reduced level to 56 orderlies could lead to major safety issues. From the point at
which P & 0 Health Services took over, problems of poor quality service became
obvious. That poor quality has continued, and I have seen five formal accident, incident
and error reports dated from 31 October 1995 to 28 November 1995. I stres at this stage
that each is a written complaint, and each is written on the prescribed form. They are
formal incident reports.
Hon John Halden: It is different from the report in The West Australian.
Hon KIM CHANCE: An article in The West Australian on 4 December cited eight
incidents of serious error and under performance by P & 0. Yet in the article Sir Charles
Gairdner Hospital management seemed to deny that it was ever formally notified of these
incidents. In fact management is reported as having said -

SCGH administration reviewed yesterday the ANF list of complaints about
orderlies and said the only written incident report it had received involved a
patient being taken to the wrong department.
However, other complaints might have been made verbally.

It was a fairly extensive list, although I referred to it as comprising only eight incidents.
At least the eighth incident could well be regarded as multiple incidents. I refer to the
matter of doctors and nurses who have been forced at times to push patients in trolleys to
operating theatres and other treatment areas presumably because no orderly was available
at the time. I do not think I need to go through those incidents because they happened
recently enough for members to be well aware of the newspaper article. I cannot say
whether the Sir Charles Gairdner management view of those eight incidents is correct.
However, I have those five formal incident reports to which I have referred, and which I
will briefly describe -

31 October, 1995. Ward BIO patient had pleural tap at 0930 hours. RMQ wrote
up Xray from 1000 hours. Tried to phone orderly call room and both phones
engaged. Tried to call at 1030 hours. Got through and asked for chest Xray
(made them aware of the urgency) along with 02. No-one came to the ward,
phoned again 1100 hours. No-one came. I notified coordinator of shift who then
phoned the orderly supervisors. Xray was not attended until 1245 hours!

Two and three quarter hours after the original call was made from the ward.
4 November, 1995. Patient required an urgent abdominal X-ray for bowel
obstruction. Paged orderly call room. No answer. Used pager number on board.
No answer. Finally, 1 hour later, orderly available to take patient to Radiology.
22 November 1995. Ward B310. Orderly call room informed that blood was
ready in blood bank for patient (15.20) pm. Called again at 1620 pm and again at
1715 pm. Still no blood as yet. Patient details were sent in chute from ward B8
after first phone call. Orderly arrived at B 10 at 1725 looking for sticker,
(patient's details). As I was giving it to him he received a call from the call room
telling him to drop what he was doing as something more urgent had come up.

Hon John Halden: It is us old conservatives who liked the old system because it worked.
Hon KIM CHANCE: To continue -

28 November 1995, ward B310. Patient taken for ultrasound without nursing staff
or ward clerk notified. Orderly also failed to take patient's notes, X-rays and
nursing check list.

Hon B.K. Donaldson: Is this all from ward B10? Will you table the report with the
person's name on it?

Hon KIM4 CHANCE: These are signed official forms which can be tabled. Only the
patients' names have been removed.
Hon B.K. Donaldson: They are all coming from ward B 10.
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Hon KIM CHANCE: To continue -

28 November 1995. Ward BlO. Patient getting out of bed moved away (as
brakes not put on after orderly returned patient from procedures). Patient
stumbled back on bed, almost fell. Patient unhurt.

As if that were not serious enough. I have here a list of incidents which occurred in just
one ward over three days, but for which I do not have the dates, although no doubt I
could easily find them out. I will not go through them all now, but I will run &rough a
few because it is important to give some idea of the situation. I am not talking about the
same incidents occurring repeatedly. They are all incidents which have happened at Sir
Charles Gairdner Hospital during this period -

Orderlies not knowing departments
2 hour wait for bed moves
Patient 1.5 hours late for CT scan - waiting for orderly

Staff required bed from ICU at 10.30, didn't arrive. Staff sent B 10 orderly at
1500 as they could wait no longer
Called for notes from Med Records at 1700, had to recall at 1930 - admission
delayed until notes arrived
Requested that blood culture bottles be picked up from microbiology at 1700, not
arrived at 1930 hours - request repeated

Hon Peter Foss: Is this a regular diary that is always kept?
Hon KIM CHANCE: I do not know. This is a statement which has been given to me.

Hon Peter Foss: It is strange that suddenly people are keeping an account.

Hon KIM CHANCE: It is more important for the Minister to be concerned with what is
being said than with the processes which led to their being mentioned in here.
Hon Peter Foss: I can tell you why, when we get to it.
Hon KIM CHANCE: I am sorry, Mr President, I should have addressed you. I am
seriously concerned that the two comments which have come from members opposite
have concerned the process about these complaints. If there is any doubt about the
validity of the statement I am sure it can be checked. One member opposite asked why
they were all from the same ward. Another member asked whether I am reading from a
formal diary.
Hon Peter Foss: You have missed the point.
Hon KIM CHANCE: It is far more important -

Hon Peter Foss interjected.
The PRESIDENT: Order! Let Hon Kim Chance proceed.
Hon KIM CHANCE: Thank you, Mr President. I will leave that for the time being. I do
not need to come back to it. Suffice to say, that list goes on for a page and a half over a
three day period, and relates to just one ward at Sir Charles Gairdner Hospital. I do not
know whether anything like this has happened before because I have not worked in Sir
Charles Gairdner Hospital, and probably never will.
Hon A.J.G. MacTiernan: You will certainly be a patient there after what you just said.

Hon KIM CHANCE: It is a fine hospital. These complaints were not brought to us by
disgruntled orderlies. They were not even brought to us by the union that represents
them, the Liquor, Hospital and Miscellaneous Workers Union. They were brought to us
by nurses who are now so frustrated that they cannot do their own job because they must
do the job that private contractors are paid to do. It is significant that the nurses have
raised this issue. The report which appeared in The West Australian did not have a single
miscellaneous union quote in it. The incident reports again came entirely from the
Australian Nurses Federation. Nurses are sick of being put in the situation where not
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only must they carry out someone else's work which they are not trained or paid to-do,
but also, while they are doing that work, they are held up from getting on with their own
tasks.
I have been advised that the issue of contracting out of orderlies and the level of service
that needed to be set as a component of the contract was never discussed with the nurses,
the very people who bear the brunt of any shortfall of services. If an orderly is unable to
deliver the service, the first person in the line to complete the service is the nurse, who
will not see the patient suffer unduly because of an orderly shortage that has failed to
deliver oxygen, or blood, or internal transport.
I have been advised that whenever grievances have been raised with hospital
management all that has been given to the nurses who have raised the issue is a
chronology of events which purports to be the consultative process with them,
completely ignoring the fact that there was no formal consultation, no sitting down, on
reasonable notice, with the nurses and the hospital management saying, "We want to
discuss with you what will happen if we effectively halve the number of orderlies
working in the hospital in which you are working." There was no consultation to ask the
nurses what was the current level of orderly service.
HON JOHN HALDEN (South Metropolitan - Leader of the Opposition)'[2.51 pm]: I
remember quite vividly yesterday Hon Ross Lightfoot referring to us as conservatives.
We were described in that way because we did not believe in the new reforms, the
wonders of the private sector and how they could give more service and cost less. One
day after making that profound statement for the Government -

Hon P.R. Lightfoot: But accurate.
Hon JOHN HALDEN: Accurate, my foot. We find a litany of sins within one month of
the takeover of these services by the private sector. We find actions that can seriously
impact upon not only the health but also the future of these people. These are serious
problems. They cannot be dispensed with by saying that all these things happened in the
one ward or by asking what is the process or whether a list is the official one. We have
certain documents that are official. We have a list of complaints from a ward covering
three days. I will address some of those complaints so that all members will know the
wonders of privatising our health care to save a dollar. I will read out some of the
complaints so that members will know what has been inflicted on the people of Western
Australia and what the Minister for Labour Relations and Health has done. The first
complaint states -

Nurses required to pick up and deliver drugs and equipment within B Block, this
has been necessitated by an unacceptably long orderly waiting time.
Some drugs given to HSOA staff to deliver because orderlies don't have time to
deliver.

Now employees of the hospital are carrying out the job of the private contractors who are
probably paid two, three or four times more than the nurses to do the job. The nurses
have had to walk around the hospital because an orderly is not available to do necessary
tasks. What a wonderful saving of money and a very effective service has now been
inflicted upon the hospital! The next complaint states -

Patient X-ray request brought back to ward at 2.O0pm. Request picked up after
Nurse phoned at 13.15. Patient not taken at the same time. Result:- the
commencement of antibiotics for this patient was delayed. It was at least
5 hours -

That is not bad; what an efficient system!
- before this situation was resolved despite the fact that in the original phone call
it was stated that the patient's doctor was waiting for the X-ray.

A doctor had been waiting around for five hours, presumably at public expense. The
patient's care is not of paramount importance because under the new system the patient is
allowed to wait for five hours for the X-rays. This is a charming system; it is obviously
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customer focused. It is a reflection of all of the other claptrap that those opposite have
parroted in this place over the past two years.
Hon Kim Chance: The doctor's time is not wasted because he could have been pushing
patients up and down the corridor.
Hon JOHN HALDEN: Exactly, or perhaps a nurse could do it. It would be much more
effective for a nurse to push a patient up and down a corridor. I was recently given a note
from a nurse in intensive care at Sir Charles Gairdner Hospital. In that area the staff to
patient ratio is 1: 1. That is not the case in intensive care at Charlie's at the moment. Can
members guess why? It is because nurses must push patients around, get blood and
generally run all over the place. That is a very ineffective system.
Hon Kim Chance: Find lost patients.
Hon JOHN HALDEN: The ultimate consequence of this stupidity is extremely serious
for the patients. We do not want to overdramatise it, but we do not need to be Rhodes
scholars to work it out. The next complaint states -

Two telephone calls to confirm that for the second day no mail pick-up had
occurred.
... still not picked up for Radiology appointment at 1610, appointment was for
15.45.
Rang for blood at 1745, blood received at 1845.

1 hope the patient was not in urgent need because within that delay that person could have
died. The next complaint states -

Rang for platelets at 1950, rang again for same platelets at 2040 and reminded
orderly service that the request was urgent, platelets arrived at 2110.

The list goes on -

Multiple examples of patients being late for radiology appointments.

..had not gone to Radiology by 12.20, appointment was for 12.15. Nursing
staff has phoned before 11.30 and told P&O that he had to be there before 12.15.
Patient not picked up at this time and orderly finally arrived at 12.30 following
another reminder call made by nursing staff.
10.30, Rang for an orderly to pick up x-rays that were urgently required in the
sorting room. X-rays finally picked up at 13.10.

They must have been urgent. The list of complaints continues -

Patient, . . ., 45 minutes late for a CT Scan appointment.
Staff from P&O do not appear to be familiar with the layout of the hospital, that is
there appears to have been no orientation, nursing staff constantly having to give
them directions. P&O staff have no identification badges, nurses are concerned
about handing over patients and their notes to staff who have no identification
..It appears that the P&O orderlies now have identification badges, but the

question remains as to how P&O was allowed to begin operations without
providing the most basic form of security measure for its staff.

Hon Kim Chance: They clipped the ID badges onto their thongs.
Hon JOHN HALDEN: Probably. The complaints continue -

... (employed by the hospital) seen attending to responsibilities of P&O. When
asked by nursing staff why he was performing orderly duties, he replied that ...
had given him directions to ascertain the depth of the problems and to assist
where possible in the maintenance of the previous standard of orderly service.

A hospital employee now has to assist P & 0 Health Services at taxpayers' expense for
work to be carried out under a contract that it won from the government sector. This is
absolutely ludicrous to us old-fashioned conservatives. All we want is good old.
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fashioned service where people have a reduced potential of dying while they are ii
hospital.
Hon Kim Chance: Where orderlies do not wear thongs.
Hon A.J.G. MacTiernan: This is exactly what Arthur Andersen predicted would happen.
Hon JOHN HALDEN: Exactly. The next complaint states -

Ward clerk rang P&Q to complain that x-ray dumps had not been picked up and
asked if they knew where they were. P&O maintained that they had asked all the
relevant staff about the location of such places before the start date of their
contract. Ward clerk found that hard to believe given that she was the only one
who knew the location of the X-ray dumps and no one had asked her.

We have a wonderful new contract which involves 56 people saving the taxpayers of
Western Australia enormous amounts of money and providing a better health service.
The rumour now circulating throughout the whole of the hospital sector is that 56 people
are not enough - surprise, surprise! It is funny that when the number of people providing
a service is cut by half, it might be under-resourced. I presume that P & 0 is now in the
throes of renegotiating with the wonderful Minister for Health, the benevolent Graham
Kierath, for an additional 32 orderlies to bring the total to 88. [f this is the result, why
have we gone through this process? Why have we displaced workers and caused
industrial chaos? Clearly if this is the result, the Government will not save one iota, not
one red cent.
Hon Kim Chance: All because they never bothered to ask the nurses and the orderlies
what they thought they would need.
Hon JOHN HALDEN: Graham spoke to Nick; Nick gave him an answer - and there
endeth the sermon.
Members opposite, and I refer particularly to Hon Ross Lightfoot, can refer to us as
conservatives as long as they like. It is a tag I am beginning to like. To me, being
conservative implies one thing: One wants to maintain something. Hon Ross Lightfoot
is therefore right because I want to maintain a quality health care system in this State. I
will not listen to his ideological claptrap about how he can do it cheaper and better when
the realities are absolute and utter chaos, and the impact on individuals and families
could be absolutely catastrophic. We have to listen in this place to arguments about the
process involved and whether these are official documents or this, that or the other.
Politics has taught me one lesson: One only complains about the process when one
knows that in the outcome one did not win one's point. That is when one goes into the
process and into the nit-picking arguments. That is exactly what those opposite were
trying to do at the beginning of the debate. They should open their eyes and talk to
people - not to the miscellaneous workers' union, because I know it is composed of a
band of communists with whom I am associated and probably could not be trusted. They
should talk to the doctors and the nurses, who are the very people telephoning us to tell
us what is happening in Sir Charles Gairdner Hospital. These people are of professional
standing. They are gravely concerned about the impacts of the Government's policies on
patient care.
HON PETER FOSS (East Metropolitan - Minister for the Environment) 13.02 pm]: I
need to make the initial point that two things have happened at Sir Charles Gairdner
Hospital: First, there has been a change in the system; second, there has been contracting
out. Members opposite do not seem to be able to distinguish between the two.
Hon John Halden: This is silly.
Hon PETER FOSS: I am not confronting the member.
Hon John Halden: You always take the same line and give the same lecture.
The PRESIDENT: Order!
Hon PETER FOSS: Perhaps the Leader of the Opposition will shut up. I have
10 minutes and I want to use them to make my views known.
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The biggest change was from a decentralised to a centralised model. That led to
economies of scale. Approximately 70 per cent of the present full time P & 0 Health
Service staff are fully trained hospital orderlies who have transferred from Sir Charles
Gairdner Hospital. Members opposite might bear that in mind. The attitude of Hon Kim
Chance, who said that they probably clipped their IDs to their thongs, indicates the
Opposition's attitude to people who have transferred from public service to private
service.
Hon Kim Chance: It relates to the fact that one turned up in thongs.

Hon PETER FOSS: The member made a scathing remark about all those orderlies
simply because of one incident. Is attitude towards those people is disgraceful, and he
owes them an apology. He is prepared to make disparaging remarks about orderlies
simply because they have transferred to the private sector. He owes them an apology.

Hon Kim Chance: They will not get one.

Hon PETER FOSS: I know they will not get one from him because that is the way he
treats people when they are involved in private contracts. He seems to regard them as
subhuman once that happens. That is disgraceful behaviour. I do not expect him to
change his attitude. I did not expect to hear that from him, although I would have
expected to hear it from some other people on his side.
The orderlies recruited from other hospitals have undergone refresher and orientation
training. The staff without an orderly and/or hospital background have been fully trained
in all general orderly duties, which are followed up to ensure compliance. P & 0 Health
Service has put in place a quality assurance and refresher training program to monitor the
quality of orderly services to the hospital and identify and introduce improvements. The
hospital required this program as a term of the contract. It was part of the contract and I
believe one would expect it to be part of the contract. The hospital has established an
orderly service user liaison committee, which is fully representative and meets each
Friday to monitor the standard and quality of orderly services provided by the P & 0
Health Service. This committee of 14 comprises 10 nurses, the majority of whom are
clinical nurses from ward areas, and is purely operational in focus. It does not have
specific union representation, because the issues raised in the committee are bowled up
and actioned by a P & 0 management who are present at the meeting, and it is a purely
operational committee. The contract took effect from 30 October, so it has been in
operation for five weeks.
I accept the point that initially there were teething problems associated with the transfer,
but that is because one would expect it wherever there is a change of system. Even the
best managed change often has problems because people have to adapt to it. It is
accepted that there were some initial teething problems because it is an entirely different
system. -

The incidents mentioned in the newspaper clipping, while having an element of truth, are
extremely exaggerated and most occurred relatively early in the changeover period. The
example of a patient being taken to an incorrect area occurred on 9 November and was
unrelated to the contracting out of orderly services. I asked Hon Kim Chance that
question because he seemed to assume that there was never a problem with any orderly at
any time prior to these reports. The reason I was curious to know that they were all from
a particular ward is that it is rather like saying that daylight saving fades our curtains. I
do not for one moment doubt that the curtains are faded. However, I doubt the
connection between the changeover to daylight saving and the fading of the curtains.
The point Hon Kim Chance must realise is that some people do not like the change, and
he and Hon John Halden are among those people. They look to see what problems are
there and then those problems become more aggravated as a result.

Hon Kim Chance: The nurses have no vested interest in this, Minister?

Hon PETER FOSS: Come off it.
Hon Kim Chance: They have not.
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Hon PETER FOSS: Some of those nurses do not believe in this change taking place and
they do not believe in the service being contracted out. There were certainly some initial
teething problems. That can get up the nose of some people, and so they start keeping
records of any problems. I anm sure if they had kept a record of what happened prior to
the changeover, they would have some fairly hair-raising stories to tell. Is Hon Kim
Chance trying to tell me that the orderly service was perfect beforehand? Is he trying to
tell me that what happened on 9 November was due to some inexperience or change in
the system and not the sort of mistake that can occur in any hospital at any time, and
often does occur?
Hon Kim Chance: Had it been this bad before I believe we would have heard about it.
Hon PETER FOSS: The two reasons for Hon Kim Chance hearing about it now are,
firstly, an increase in problems during the changeover period, which was to be expected,
and, secondly, that people are sensitised to it. Some people do not believe a changeover
should occur. I have been involved in changes in an office. I can give members a nice
example of this. I used to have a secretary who, every time we introduced a change - I
was one of the people who introduced many of the changes in our office system - would
fight it every possible inch of the way. For the first two weeks after we had introduced a
new change everything she could possibly think of was wrong with it.
Several members interjected.
The PRESIDENT: Order!
Hon PETER FOSS: Within about three months that system would be defended by that
secretary as perfect and the only system one could possibly have. If one then decided on
another change the reaction was, "Oh, no. The last system was absolutely perfect."
Several members interjected.
The PRESIDENT: Order!
Hon PETER FOSS: The fact is that when there is change two things occur. The first is
that it takes people time to settle into the new system, and obviously they are not as
familiar with it as the old system. It will have some teething problems; there is no doubt
about it. Secondly, a large number of people, about 50 per cent of our society, are
resistant to any change. As soon as one brings in a change it is wrong, and members
opposite know that sort of person. Such people will find fault with a system every time,
and not only will they see a fault, because faults are there in any event, but they will feel
far more aggravated because their tolerance of error is far less than would normally be
the case. Members opposite know that that is human nature. That is why people start to
write these things down and put in all these reports. Of course, nobody is saying that the
curtains are not fading. However, we are saying that they are certainly not fading as
much as they say they are fading and that the fading is decreased slightly as people get
used to it. We know that people see these things at a time of change, especially when
they are resistant to that change. That is human nature and it is always the way that
humans respond. They have responded that way for millennia or longer. Members
opposite know it to be the case and so do I.
The reason Hon Kim Chance asked the question was perfectly legitimate. He has not
taken into account that human factor and that there have been complaints about Sir
Charles Gairdner Hospital and the service provider over the years. It does not mean that
there is something wrong with Sir Charles Gairdner Hospital as a result of those
complaints, because human beings err.
Hon Kim Chance: It is a very good hospital.
Hon PETER FOSS: Nobody is saying that it is a bad hospital because people
occasionally make errors, especially at that particular level where people are the least
trained in that hospital. There are two things Hon Kim Chance is not taking into account:
The ultrasensitive recording that is taking place and the exaggeration. People at the
hospital say those reports are exaggerated. More importantly, the member has not taken
into account people's ultrasensitivity.
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Hon Kim Chance: How do you know it is exaggerated?

Hon PETER FOSS: The people who are responsible for it at the hospital, who have
inquired into it and into quality control, believe that it is exaggerated. There is an
element of truth in it; however, they believe that overall the reporting has been
overexaggerated. Hon Kim Chance has not even attempted to see what the situation was
before. He has not attempted to follow whether there was any sensitivity or bias in the
statistics. All he has done is take a little point in time and say that it illustrates that the
system is not working. Hon Kim Chance has not even attempted to make a fair
assessment of the situation. All he has managed to do is make scathing remarks about
thongs. He seems to think that because these people are in the pnivate sector, he can be
disparaging about all of them.

Hon Kim Chance: Only if they turn up in thongs. They could not clip it to their thongs if
they did not wear them; it is axiomatic.
Hon PETER FOSS: Hon Kim Chance did not put it that way.

Hon Kim Chance interjected.

Hon PETER FOSS: Hon Kim Chance knows that he made a disparaging remark about
all those orderlies. Perhaps it was based on one person. However, Hon Kim Chance
seems to think that he can treat these people as being less than deserving of respect,
simply because they are privately employed. I did not think that Hon Kim Chance would
have that sort of attitude. I can think of many others in this House who would; however,
I thought Hon Kim Chance would be more worthy in the way he described people. These
people in many cases are the same people. Nonetheless, they are workers and they are
entitled to respect - not that sort of flippant disparaging remark.

HON P.R. LIGHTFOOT (North Metropolitan) [3.11 pm]: I get a little disturbed at
times when there is a continuing attack by members opposite on some of those social
pillars of Western Australia. Those attacks invariably involve the Governor, the Police
Force, the health system, this place, the royal commission and all those pillars that are so
essential to the functioning of Western Australia as a viable source for running this vast
State. As a student of history - perhaps not. a good one, but nonetheless an avid student -

that reminds me very much of those times in Europe in the 1920s to the 1940s when, in
order to build something in the image they wanted, people had to destroy what existed at
the time. In order to bring back the system the other side of the House wants, it must
create uncertainty within those areas that we have come to trust in this State. I find that
very disconcerting.

Of course Sir Charles Gairdner Hospital is functioning properly; of course all the other
institutions that the other side invariably disparages and knocks all the time are
functioning well. However, that is not to say that they cannot be improved. One thing
this Government was committed to do was to improve the functioning not only of this
place with legislation, the areas of the Police Force that lacked certain amenities and
needed repair, or the education system, which the Government is committed to reform, is
reforming and will reform more, but also the area of health. Members opposite know
there are two concerns of families in Western Australia and of people generally -

education and health. Others are subservient to that - although not much so. Of course
the attacks on the health system and the Police Force create fear in the community.
However, these attacks are unwarranted. I get sick to death of the repetition of attacks in
this place on those pillars about which I have spoken.

I turn to the ulterior motive of the Opposition, albeit some of it is genuine. I am not
saying that Hon Kim Chance does not speak with some veracity on the subjects he
introduces into this place. However, that is only partly attributable to the veracity of
what he believes in. The dark and insidious part is that any time the Government reduces
staff at hospitals or schools or in other areas, it is reducing the power of the trade union
movement. That is what it is about - the reduction of the power of the trade union
movement. Members have heard Hon Kim Chance and his discredited leader - how long
the Opposition will keep an electoral liability I do not know, but I hope it is until
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February 1997 - say that it is simply terrible for the nurses to help the staff of P & 0
Health Services. If that is not an old entrenched feeling of demarcation, I do not know
what is. Hon Tom Helm's little ears pricked up then because he is an expert on
demarcation disputes. Why should a nurse not help someone in a hospital - someone
who needs help? Why should they not work together? Why is it that suddenly the public
sector cannot be of assistance in the private sector?
I thought those sorts of things went out, for an instance, with three types of ice cream in
the Pilbara - but apparently not. I thought those sorts of things went out after a cyclone
with four inches of rain, but a water truck still having to proceed a bus of workers into
the minesite. Apparently it is still alive and well in the health system: A nurse must
stand there, arms akimbo, hands clasped behind her back or fists slightly clenched with
thumbs pointing down the seam of her trousers, and wait for someone to come along who
belongs to the P & 0 assistance in the hospitals. How ridiculous is that? What a hollow
part of an argument it was that a nurse cannot help someone because she is in the public
sector and the P & 0 people represent the private sector. No matter what members on
that side of the House think, this side in aggregate at least is as intelligent as members
opposite.
Hon Bob Thomas: You must be joking.
Hon P.R. LIGHTFOOT: Hon Bob Thomas gives a Neanderthal-like laugh.* I suppose
that exemplifies what I just said. He makes an australopithecinel-type noise. It was the
sound of one of the low anthropoids. I am saying that we on this side are not
unintelligent. I put it as modestly as I could when I said with humility that at least in
aggregate we were equal to what was on the other side.
We will not destroy the health system in this State. The Government is committed as a
matter of intelligence to improving the health system. It will not destroy the education
system. The same thing applies - we are committed to making it better. If someone were
cynical enough to say that we were doing it only because we want to get re-elected, so be
it. We want to make those areas better because we are concemned about health, safety,
and our legal system. We are concerned about the way this State runs, and health andeducation are a priority of this Government, as has been exemplified by the amount of
time it spends on legislation that comes through this House and another place. That is a
clear indication of the way we are concerned in those areas.
It is the ulterior motive of the Opposition that worries me. The trade union movement in
Australia and Western Australia, and, in fact, in all Organisation for Economic
Cooperation and Development countries, is atrophying; it is losing its numbers. It has
gone from over 50 per cent some years ago to about 35 per cent today. That equates not
only to big money, but to a loss of power. We look at these areas that people find most
concern with in Western Australia. People are justifiably concerned about health and
education. Where is the attack coming from? It is coming from the other side and the
attack is on those two institutions to make people feel insecure. I can tell them that there
is no need to feel insecure. This Government is considerate of both of those areas; it
knows how important they are. If we look after health and education with our youth and
other areas of the population, everything else flows down from that.
The Government is determined to leave this place in a better condition than it found it. It
is doing that. There is no point in destroying a system of health if it works efficiently and
cannot be improved on and replacing it with a system that will work less efficiently. It is
hollow, it is spurious and I suggest it is even nefarious of members opposite to constantly
attack this State's health system based on their narrow political goals. Those political
goals are that if they lose people from the public sector to the private sector, they lose
trade unionists, and if they lose trade unionists, they lose their revenue base, and if they
lose their revenue base, they lose their power. Members opposite know that as well as I
do. They should be honest enough to include that in their speeches and not come into
this place with their subterfuge, distortions and misleading statements and say they are
concerned about the people at Sir Charles Gairdner Hospital because of safety and health
factors. I am not denying that may be part of it, but the other part is, as sure as God made
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little apples, they are concerned about the loss of trade union members. They cannot get
their speeches quickly enough in the pinies each day to send them to trades ball so that
the people there can read them to make sure that they are saying the right thing.

An election is coming up and as sure as God made little apples some members opposite
will not be in this place in 1997. 1 do not care whether they can peel bananas with their
feet; it will not be a clever enough act to get them back into this place. They should start
looking at being more articulate and, above all, at being more honest. Government
members in this place recognise their subterfuge and dishonesty and so do the people in
the community. This Government is on a winner.

HON BOB THOMAS (South West) [3.21 pmn]: Members will now understand why I
regularly send the speeches of Hon Ross Lightfoot and other government members of this
House to the staff at the hospitals and schools in my electorate.

Hon P.R. Lightfoot: Please continue to do that. I will help with the postage.

Hon BOB THOMAS: I want the employees at the hospitals and schools to know what
members say about these issues.

Hon Kim Chance: They are typical government backbencher comments.

Hon BOB THOMAS: That is right. I have been highlighting various sections of those
speeches so that people in the community have no doubt about what members opposite
think about this State's public sector.
The Opposition does not feel that the blame for what has occurred at Sir Charles
Gairdner Hospital can be laid at the feet of the hospital staff. The orderlies certainly are
not at fault. The problem confronting the hospital is that as part of this Government's
privatisation process the number of staff has been reduced at that institution. Therefore,
the existing staff are not able to deliver the services which this Government says the
hospital should offer.
Hon Kim Chance gave a cogent and forensic analysis of what has happened at that
hospital. He told the House that the number of orderlies has reduced from 130 to 46 full
time and 10 part time. How on earth can the same service which was previously
delivered continue to be delivered with such a reduced work force? The provision of the
service might be cheaper, but the quality of it has been significantly reduced. Hon Kim
Chance gave the example of the number of complaints which came from one ward over a
three day period. If members opposite had any decency they would admit that the
Government has got it wrong, but they have not done that.

Hon P.R. Lightfoot: We have not got it wrong.

Hon BOB THOMAS: We heard the Minister defending what the Government has done
and then we heard the great iconoclast, Hon Ross Lightfoot, talk about everything except
the service at Sir Charles Gairdner Hospital. The reason he did that is because he is
ashamed at what is happening. He knows that the public will not cop this. Already
members of the public are coming to the offices of Opposition members complaining
about the reduction in all sorts of government services. They are telling us they are sick
and tired of taxes and charges being jacked up by this Government. Above all, they are
sick and tired of the services they depend on being reduced because of this Government's
penny pinching attitude. I am sure the same people are going to the offices of members
opposite and telling them how concerned they are about what is going on. However,
members opposite do not listen to them.

What is happening is part of a worldwide trend which started in the 1980s. At that time
the dynamics in the bureaucracy changed from the historical funding-type process; that
is, a typical bureaucracy with direct line management and remote management which
prescribed the way in which various sections of the bureaucracy worked, and which
dictated the outcomes, allocated the resources to it, and described how each section
would function to achieve those outcomes. There has been a worldwide change towards
a different sort of fiscal relationship and government agencies have been broken down
into their individual cost centres. Each of those cost centres was expected to operate on
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private sector profit and loss accounting principles and was given an outcome and told it
had to make the most efficient use of inputs to achieve those outcomes. In an ideal world
that would be great. However, we do not five in an ideal world; we live in 1995 and
there are enormous problems in the community. We are confronted with the need to
balance competing interests. The idealistic model which the Government is trying to
implement is not capable of balancing those competing interests because it is based on
allowing the market to determine the allocation of resources. By doing that, the
Government is not able to meet all those varying needs within the community.. The
Government simply cannot condense everything into a basic profit and loss accounting
principle and the result is enormous problems in the health and education institutions.
I do not have time to refer to the evidence which indicates that all members of the
coalition do not support this principle. I was gong to read into the record comments by
Hon Monty House and Hon Bob Wiese about health and education services in my
electorate. I will do that another day because members opposite should be aware of the
conflicting attitudes of government members on this issue. I will conclude my remarks
to give Hon Kim Chance the opportunity to reply to this debate.
HON KIM CHANCE (Agricultural) [3.28 pm]: It was a pleasure to see a spirited and
lively defence coming from the government benches. It has been some weeks since we
have seen that sort of defence and I enjoy it when it occurs.
I refer to the allegation made by Hon Ross Lightfoot about the Opposition seeking to
break down the bastions of society. From my shorthand notes I gather he takes the term
"bastions of society" to mean His Excellency the Governor and P & 0 Health Services. I
do not know how His Excellency feels about being compared to P & 0 Health Services,
but it is something for the member to take up with Major General Jeffrey.
I am concerned about the attitude of Hon Peter Foss. He focused on the process rather
than the fact. There may be difficulties with the service provided by the orderlies
compared with that which was previously provided, but it was never brought to the
Opposition's attention that it was so bad. Let us assume that the Minister's argument was
right and there were difficulties in the past. The fact is that the inefficiencies in the
service which have been brought to the attention of this House today are so serious that
regardless of what the history might be the situation should not be tolerated. If the
Government thinks that what the Opposition described is an acceptable service, it should
readdress its priorities. It is not good enough that patients must wait hours for blood or
oxygen, or to be transferred to an appropriate place in the hospital. We cannot accept it.
Patients will not accept it, nor will the electors.
[Motion lapsed, pursuant to Standing Order No 72.]

LAND ADMINISTRATION BILL
ACTS AMENDMENT (LAND ADMINISTRATION) BILL

Cognate Debate
Leave granted for the Bills to be debated cognately.

Introduction and First Reading
Bills introduced, on motion by Hon George Cash (Minister for Lands), and read a first
time.

Second Reading
HON GEORGE CASH (North Metropolitan - Minister for Lands) [3.31 pm]: I move -

That the Bills be now read a second time.
It gives me great pleasure to introduce the Land Administration Bill and the Acts
Amendment (Land Administration) Bill. The intent of these Bills is to modernise Crown
land administration in Western Australia.
The Crown estate comprises over 90 per cent of the State's land mass and these are
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important and far-reaching pieces of legislation. To further illustrate the point, of the
State's area of 2 527 620 square kilometres, 7 per cent of the State is freehold, and 93 per
cent is one form or another of Crown estate. Of the Crown estate, 36 per cent is vacant
Crown land, 37 per cent is pastoral lease, 3 per cent is other forms of land leased under
the Land Act, 9 per cent is reserved land not under the control of the Department of
Conservation and Land Management, and 8 per cent is state forest, national parks,
conservation reserves and timber reserves under CALM control. Of the reserved land not
under CALM control, 84 per cent is set aside for Aboriginal purposes, 9 per cent is
unvested and is the responsibility of the Department of Land Administration, 2 per cent is
vested in local government, and 5 per cent is vested in other government agencies.

Excluding land set aside for Aboriginal purposes, areas of direct responsibility lie with
the Department of Land Administration for 943 600 sq kin, or 37.3 per cent of the State;
the Department of Conservation and Land Management for 174 500 sq kin, or 7 per cent
of the State; with local government for 5 100 sq kin, or 0.2 per cent of the State; and
other government agencies for 12 110 sq kin, or 0.48 per cent of the State. DOLA leases,
sells and reserves Crown land throughout the State for a range of purposes and realised
over $40m revenue from land dealings in the 1994-95 financial year.

I now outline the broad background of this legislation. Functional reviews of the former
Lands and Surveys Department and Public Works Department initiated in 1985 and 1986
had a number of outcomes relevant to these Bills: The land and property branch of the
former Public Works Department and the Office of Titles, formerly part of the Crown
Law Department, were transferred to the Lands and Surveys Department. Land related
powers and duties of the Public Works Act were delegated to the Lands ministry. An
interim legislative package aimed at introducing immediate efficiencies was generated
and enacted in the form of the Acts Amendment (Land Administration) Act 1987.
Administrative procedures were set up to introduce a single registration system for
Crown and freehold land. Crown land records, being a one page record of interests on
Crown land, were issued for parcels of Crown land as an interim registration process.
The Lands and Surveys Department was renamed the Department of Land
Administration and comprehensively restructured and progressively downsized, with an
ongoing process of review and implementation of efficient, streamlined systems. A
process was set in place for a thorough review of existing legislation used by DOLA in
administering the State's land.

Since 1988, there has been a substantial commitment of resources to developing the
concepts and proposals for modern Crown land administration. Detailed proposals
documents were circulated to relevant parties and extensive consultation has resulted in
the legislation now before the House. The thrust of the legislation is to do away with
outdated provisions designed for the pioneering days of the State's development and to
replace them with provisions meeting modern needs. This includes providing simplified
registration processes matching everyday freehold land transactions and documentation.
In modernising Crown land administration, relevant Acts relating to the administration of
Crown land have been incorporated into these Bills. I will focus my attention on the
primary legislation, the Land Administration Bill. That d3ill amalgamates relevant parts
of the Land Act 1933, sections in the Local Government Act 1960 dealing with roads,
and parts of the Public Works Act 1902 dealing with the taking of land for a public work.

The Bill has had to accommodate the impact that native title has had on Crown land
administration since January 1994. The Commonwealth's Native Title Act, as it is
currently being interpreted, affects the disposition and use of vast areas of the State. In
many cases it will be necessary to comply with the compulsory acquisition and right to
negotiate requirements of the Native Title Act before employing the normal sales, leasing
and reservation processes of state legislation for Crown land. Recent amendments in this
connection to the Public Works Act have been integrated into this Bill, and in other
respects the Bill has been drafted to satisfy the provisions of the Native Title Act. I will
now summarise the major features of the main Bill.

Single registration system proposal: The Bill provides for a single registration system for
all land in Western Australia. This is an important initiative aimed at providing a single
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process for dealing with Crown and freehold lands in a single, comprehensive register of
all interests in land, aside from Mining Act interests, and a single searching medium.
The single registration system uses the Torrens system of land registration for Crown
land. This has entailed extensive consequential amendments to the Transfer of Land Act.
The machinery for the single registration system is set out in the Acts Amendment (Land
Administration) Bill. Certificates of Crown land title will be created under the Bill for
each parcel of Crown land and will be issued in the name of the State 'of Western
Australia. To be effective, all dealings, interests, rights and powers affecting that part of
Crown land will need to be lodged with the Registrar of Titles and registered against the
CLTs under the Transfer of Land Act. From the commencement of the Bill, all interests
and other dealings relating to Crown land should be registered at DOLA. This will
provide an ability to search such dealings with DOIA in the same manner as freehold
land.
The Bill provides a five year transitional period for all existing Crown land records to be
progressively converted to CLTs. Existing interests affecting Crown land must be
registered during this period. Registration will make the interest effective and failure to
register could mean that an unregistered interest loses priority against a registered
interest. It is intended that there will be extensive consultation with relevant agencies to
resolve the most appropriate measures for implementing this new registration
requirement. In five years, it is proposed that there will be certainty of title for all
interests in Crown land. CLTs will be indefeasible and guaranteed as to the interests
registered on CLTs, in the same way as certificates of title for freehold land.
Until the present time, there were limited provisions for registration of dealings in Crown
land. In many ways, notification in the Goverrnent Gazette, for example, of reservation
and roads actions, served as a public register. Reflecting the Bill's provision for a
reliable, single register for all dealings in all land and the fact that commercial
newspapers have long since replaced the gazette of colonial days as the popular medium,
the Bill mostly eliminates gazette notices. There will no longer be Crown grants under
this new system. Instead of a grant of Crown land into the fee simple, freehold will be
given by way of transfer registered under the Transfer of Land Act and a freehold
certificate of title for that parcel of land will be created and registered under the Transfer
of Land Act.
Powers of the Minister for Lands: Administrative responsibilities of the Governor will be
devolved to the Minister. All actions relating to Crown land and taking of land or
interests in land will be effected by orders of the Minister, and these orders will be
registered against CLTs. In many instances, ministerial powers dealing with Crown land
will be delegated to Department of Land Administration officers, under detailed
instruments of delegation, which will establish clear parameters for the exercise of these
powers. This will allow transactions relating to a particular parcel of land to be effected
quickly and efficiently by ministerial orders. All such orders will be available for
searching. This in turn will allow streamlined and automated procedures to be
implemented, with significant efficiencies.
The powers of the Minister to sell and lease Crown land will be more flexible to allow
private enterprise to participate in the development of Crown land. The same level of
accountability will be retained. The Minister will be able to: Sell or lease Crown land by
auction, public tender or private treaty; lease with option to purchase; sell Crown land
through agents; lease for progressive development; subdivide and convert Crown land to
freehold; and enter into joint venture developments.
The Bill provides an appeal process to the Governor from a decision of the Minister in
matters such as: Forfeitures of land - that is, removal of coastal squatters; abandonment
of pastoral leases; setting of purchase price on surplus land that was acquired for a public
work and that is being disposed of;, and cancellation of easements created by the Minister
that are no longer serving any purpose.
Minor amendments to class A reserves, conservation parks and national parks such as
those resulting from redefinition by survey, and excisions for roads or public utilities,
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will now be able to be effected by the Minister. Amendments to conservation parks and
national parks can be made only with the consent of the Minister for the Environment.
Major amendments to class A reserves will be effected by the tabling of the propt'ii1 in
Parliament. If no disallowance motion is lodged within 14 sitting days of tabling, the
proposal may proceed. If a disallowance motion has been lodged and that disallowance
motion is not dealt with within 30 sitting days, the proposal will lapse. Currently, any
amendments to class A reserves must be done by an Act of Parliament. Members will
appreciate that the annual reserves Bills contain many matters which are minor and non-
contentious. Major lead times and overheads are involved in processing these matters.
The preparation and passage of such legislation commands an undue amount of time
which can be better spent on more vital issues. This is an important efficiency measure.
Institution of new and more efficient procedures: There will be power to impose positive
and restrictive covenants on Crown land being used in the Crown estate or sold in
freehold. These covenants may govern the way in which the land may be developed,
built on or used, and may be protected by way of a charge and memorial. Charges may
be registered to secure the performance of conditions set out in those covenants. The Bill
provides that warnings that there may be hazards - for example, flooding - that are likely
to affect the amenity of that land are to be placed on titles to the land. The Crown will
not be liable if the landowner suffers loss as a consequence of the matter that has been
warned about. Both measures are important innovations borrowed from other
jurisdictions and are aimed at enabling the State to deal with Crown land which might
otherwise need to remain unalienated.
There is provision for the creation of mall reserves over roads or Crown land, with
associated management responsibilities and leasing powers. Mall reserves will retain
some of the same nature as roads, ensuring continued legal access to adjacent properties,
and accessibility to providers of public utility services. On cancellation of the reserve,
the land will become a public road. This provision is innovative and the outcome of
extensive discussions with relevant parties, particularly in regard to the Hay and Murray
Street Malls. There is provision for the creation of public access routes across Crown
land, to provide legal access to remote tourism and fishing spots. However, where a
public access route crosses a pastoral lease, the consent of the pastoral lessee will be
required. The Crown, the pastoralist and local government will be exempted from
liability for any loss, injury or damage resulting from the use of these access routes.

Sitting suspended from 3.45 to 4.00 pmn
Hon GEORGE CASH: Bearing in mind the size of the State and the remoteness of some
popular fishing spots, this is an important measure aimed at relieving local government of
responsibility for care and maintenance of public roads.

Provision is made for the creation of easements in gross by agreement over private land
for the purpose of public access. Crown grants in trust under the Land Act 1933 have
been replaced by a provision allowing the Minister to grant any land in fee simple for a
particular purpose, for either no consideration or at a discounted price to reflect the
community benefit to be provided. Such land may be forfeited for breach of the
conditions of that grant. When the land is being disposed of, the holder of the land must
pay the State the current unimproved market value, or a proportion of the market value if
it was originally sold at a discount.
The Bill provides that the liability of the Crown and authorities managing unimproved
reserves of Crown land will be limited to damage, injury or loss suffered by any person
on unoccupied Crown land as a direct consequence of an act of the Crown or the
authority, or an activity undertaken by the Crown or the authority. This is an important
measure made necessary by the sheer size of the State, a growing number of damages
claims and the limited resources available for adequately managing problem areas and for
paying claims.
Pastoral land tenure reform: Because original intentions to grant perpetual leases to
replace existing leases expiring in 2015 are possibly impermissible future acts under the
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Native Title Act 1993, the Bill does not provide for perpetual tenure. The Bill provides\
that rent payable for pastoral leases will now be calculated at market value as determined
by the Valuer General. There is provision for the issue of permits for non-pastoral uses
with the approval of the Pastoral Lands Board in limited circumstances, within enclosed
or improved parts of a pastoral lease.
I will now summarise the significant features of each of the 12 parts of the Bill. Part 1
deals with preliminary matters. This part sets out the definitions for the Bill. It defines
Crown land to extend beyond low water mark to the State's territorial limits, remedying
an important deficiency in the present Land Act. It makes clear statements on the
ownership of reclaimed land, and land accreting through works or natural processes. It
provides that the Crown is bound by the provisions in the Bill. It clarifies that the single
registration system proposed in the Bill does not affect registration of mining or
petroleum rights. It confirms that the Act will apply to all Crown land in the State
including Crown land dedicated, reserved, set apart or vested under another written law.
Part 2 deals with general administration matters. This part sets up general administrative
provisions for the Bill and the main provisions for the single registration system, which
are also incorporated into the Transfer of Land Act 1893 by the Acts amendment Bill.
Under this part the administrative responsibilities of the Governor will be devolved to the
Minister. This part provides for consultation with local government. It sets out the
delegation powers of the Minister. It details the general powers of the Minister in
relation to land. It provides that Crown land processes will be effected by ministerial
order and plan approval. It provides the ability for the Minister to lodge positive and
restrictive covenants, caveats and memorials over Crown land or conditional tenure
freehold land. It provides for the creation of certificates of Crown land title and
subsidiary certificates of Crown land title. It enables interests in Crown land and certain
freehold land to be forfeited by the State.
Part 3 deals with appeals to the Governor. This part carries forward from section 27 of
the Land Act 1933 the right of appeal from a decision of the Minister to the Governor. It
sets up a more structured right of appeal to the Governor from a decision of the Minister.
It provides for appeal to the Governor in special circumstances. There are five types of
decisions of the Minister that are appealable: Forfeiture provision; abandonment of a
pastoral lease; cancellation of easements; setting of purchase price on surplus; acquired
land being disposed of and removal of squatters.
Part 4 deals with reserves. This part affirms the need for all Crown land to be reserved
under the Bill and vested in other authorities for management and control under their own
Statutes. Under this part all Crown land reserved under this Bill will be placed under the
care, control and management of management bodies. This includes authorities under
other Acts. Compensation may be claimed by a management body for improvements
made to a reserve where a management order is revoked in the public interest. This is an
important innovation. Under this part reserves created from the commencement of the
Bill will only be class A reserves and other reserves. There will no longer be three
classes of reserves. Existing class B reserves created under the Land Act 1933 will,
however, be saved and retained as class B reserves.
Under this part minor amendments to class A reserves, conservation parks and national
parks will no longer need an Act of Parliament. These amendments can be effected by
the Minister for Lands. In the case of minor amendments to conservation parks and
national parks, the consent of the Minister for the Environment is required. Major
amendments to class A reserves will be effected by tabling a proposal in Parliament. If
no disallowance motion is lodged within 14 days of tabling, the proposal may proceed. If
a disallowance motion is lodged and that disallowance motion is not dealt with within
30 sitting days, the proposal will lapse. At the request of a local government the Minister
may acquire as Crown land private roads and fee simple land in redundant townsites.
This provision is intended to simplify the process of cancelling redundant townsites and
rationalising internal tenures.
Part 5 deals with roads and is divided into three divisions. Division 1 deals with
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conventional roads. These provisions have been taken from part 12 of division I of the
Local Government Act 1960 and deal mainly with the definition of roads, dedication of
land as roads, closure of roads and the leasing of roads. Division 2 deals with mall
reserves. This division sets up a new power for the Minister to create and cancel a mall
reserve that will, at the end of its use, become a public road. Division 3 deals with public
access routes. This division provides an ability for the Minister to declare public access
routes over Crown land for access to recreational or tourist spots. Where these access
routes cross over a pastoral lease, the consent of the pastoral lessee is required. The
State, local government and pastoralist will have no liability for injuries arising out of the
public's use of public access routes.
Part 6 deals with sales, leases, licences and other dispositions of Crown land. The
powers of the Minister to deal with Crown land have been expanded and made more
flexible. Under. this part, Crown land may be leased or sold by expressions of interest,
public tender, private treaty, auction and joint venture; be converted from leasehold to
freehold, and any interest on the land will subsist; be granted into the freehold as
conditional tenure land subject to positive covenants, replacing Crown grants in trust; and
be subject to licences and profits a prendre. This part provides for replacement of the
Land Board under section 135 of the Land Act 1933 by advisory panels. This part
provides that leases may include options for renewal of purchase in fee simple, and
performance bonds may be required. Those are significant innovations. This part
clearly states that leases and licences may coexist with mining tenements. Under this
part, provisions in relation to conditional purchase leases have been greatly simplified.
This form of tenure will now have a much more general application than generally
applies.
Part 7 deals with pastoral leases. Pastoral land tenure reform set down in this part
reflects current Government policies based on the Native Title Act 1993. Under this part,
new pastoral leases will be limited to a term not exceeding 50 years and can be extended
only for a term no greater than that conveyed in the previous lease. The Pastoral Board
has been renamed the Pastoral Lands Board with wider powers and functions. Permits
for use of pastoral land within enclosed or improved land for non-pastoral use will be
authorised with the consent of the Pastoral Lands Board. Rent and review of rent for
pastoral leases will now be determined by the Valuer General on current market
valuation. Pastoral leases will now be subject to an ingoing premium.
Part 8 deals with easements. This part provides for the creation of easements in gross
over Crown land and reflects existing Land Act provisions in this regard. Part 9 deals
with compulsory acquisition of interests in land and part 10 deals with compensation for
such acquisitions. The provisions of the Public Works Act 1902 dealing with the
compulsory acquisition of land and compensation for this acquisition have been
incorporated in parts 9 and 10 with very little change to the principles. The process of
resumption and setting apart of land in the Public Works Act 1902 is now known as
.'taking" of land. Amendments to the Public Works Act effected by the Acts Amendment
and Repeal (Native Title) Bill 1995 have been incorporated in these parts. The process of
compulsory acquisition has been simplified and made more flexible. Provision is made
for acquisition of public access easements, for example, on foreshore freehold land.
Land, or certain interests in land, will be taken on registration of a taking order and the
land or such interests in land specified in the taking order will then be converted into a
claim for compensation. Provision is made for prior consultation with management
bodies where reserves subject to management orders are required for public works, and
for compensation to be paid for structures and improvements affected by the taking of
such reserves. Provisions in relation to the disposal of surplus acquired land have been
simplified.
Part I11 deals with general issues. This part sets out the miscellaneous provisions of the
Bill - for example, service of documents and ability to make regulations. This part
enables the Minister to order the removal of unauthorised structures over Crown land and
control unlawful entry on, and use of, Crown land. The Bill's trespass provisions have
been tightened to cover a number of deficiencies in the Land Act 1933 identified by
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practice. It stipulates that claims for adverse possession cannot be made against Crown
lands under the Prescription Act 1832. It provides for a limited liability for the Crown
for unallocated Crown land and similar protection for management bodies in relation to
Crown land that is unimproved and unallocated. It gives a general protection to the
Minister, his delegate or a public officer in the Department of Land Administration from
any act done in good faith in performance of a function in the Bill.
Part 12 deals with repeals, transitional savings and validation provisions. This is a
general part which sets out the repeal of the Land Act 1933 and a general saving for all
actions before the operation of the Bill, and enables all existing Acts, matters and things
to be transitioned across into the Bill.
In conclusion, this Bill is a comprehensive revision of several major land related Statutes
and it is the outcome of extensive reviews and consultations. It provides significant
innovations and a modern, streamlined framework for the efficient administration and
management of Crown land in Western -Australia. Existing processes of extensive
consultation in relation to land disposition decisions are retained and expanded. This is a
major piece of legislation with far reaching implications for the State's community. I am
introducing the Bill this year so that it can be considered and commented on during the
parliamentary recess. I am happy to receive such feedback and to incorporate variations,
where appropriate, in order to produce a workable and acceptable piece of legislation for
Crown land administration.
To allow the public to better appreciate the impact of the proposals outlined in the Bill, I
am also introducing the Acts amendment Bill as a first stage amendment Bill. As
members will no doubt appreciate, the Bill naturally impacts on many Acts. Only the
major Acts affected by the Bill's provisions have been included in the Acts amendment
Bill before the House. A second stage consequential amendment Bill will be introduced
next year. The first stage Acts amendment Bill will amend: The Local Government Act
1960, by removing provisions dealing with roads; the Public Works Act 1902, by
removing provisions dealing with acquisition, entry, leasing and disposal of lands, and
compensation issues; the Stamp Act 1921, to reflect the new single registration regime to
be applied to Crown land pursuant to the new legislation; and the Transfer of Land Act
1893, by introducing major changes necessary to accommodate the Land Administration
Bill's concepts. I commend the Bills to the House.
Debate adjourned, on motion by Hon Tom Helm.

MOTION - DISALLOWANCE
Metropolitan Region Scheme Amendment No 966-33 South-East Corridor South of

Armadale
Debate resumed from 28 November.
HON PETER FOSS (East Metropolitan - Minister for the Environment) [4.16 pm]:
The Government opposes the disallowance motion. I must deal with several aspects and
assumptions which have been made, principally by the person who was quoted at some
length by various members in this House. The main area which members have identified
is that relating to the Byford trotting complex. They seem to assume that it was not
considered by the Western Australian Planning Commission and that certain matters
were not dealt with.
The complaints appear to confuse two different processes. One is a structure plan while
the other is a formal plan under the metropolitan region scheme. Structure plans were
used quite extensively by the former Government in a rather unusual way. Structure
plans are a way of arriving at long term planning in an area, but they do not have any
formal statutory basis or effect. Under the previous Government, structure plans were
frequently put out which totally ignored long term amendments. The process of the
section 33 amendment was seldom used. The section 33A amendment was more
frequently used. This is the so-called minor amendment in respect of which there is no
process for proper public comment and where Parliament has no role. Unless that
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process was used simply for minor adjustments of a technical nature, it was an
unsatisfactory planning process. It proved to be unsatisfactory because, throughout the
office of the former Government, it was continually involved in major public disputes
over its use of the section 33A process.
We can congratulate the present Minister, Hon Richard Lewis, on the fact that he has put
through many major amendments which, although they have been the subject of vigorous
debate, have generally been well accepted by the public because he has demonstrated a
willingness to follow the proper procedures, to involve the public by giving them a
chance to comment, make submnissions and be beard and to make it clear that the
submissions are dealt with, listened to and accorded recognition. In any process there
will be submissions on both sides of the argument. In any submission we must ensure
that the overall public interest is protected. That includes dealing with such things as the
"nimby" syndrome. That is obviously a very difficult area of planning. People are often
keen to have a regional facility, but they are not keen for it to be located close to where
they live. The statutory process using section 33 has proved to be good and, when it has
been used, it has proved to be popularly acceptable. However, the section 33A process,
if used for anything other than a mere technical adjustment of boundaries or minor
changes which do not essentially interfere with the basic planning of an area, is
unsatisfactory.
Hon A.J.G. MacTiernan: That has absolutely nothing to do with the issues raised.
Hon PETER FOSS: If the member listened she would hear what I am explaining. The
other problem was that the previous Government used the section 33A process whenever
something had been included in a structure plan. As I said earlier, a structure plan is not
a statutory process, but it was given de facto status as a statutory process by the previous
Government. Many of the section 33A amendments were made in response to a
developer's response to the structure plan.
Hon I.D. MacLean interjected.
Hon PETER FOSS: Not in the way in which section 33 is and it certainly does not have
the final scrutiny of Parliament.
Hon A.J.G. MacTiernan: We are glad to have the history lesson, but this has nothing to
do -

Hon PETER FOSS: Members opposite raised the structure plan. I cannot help it if they
raised as part of their objection to this statutory amendment a process under a structure
plan. I did not raise it; it was raised by members opposite, including the honourable
member, as an objection to the process. I am now dealing with that process because if I
do not members opposite will say that I have not answered their objections. The member
might not like my argument, but she will have to listen to it because she started it.
Members opposite have raised as an objection the fact that the process was commenced
while a public comment period on a structure plan was current. I recall that being said.
In fact, I have read Hansard recently and that was one of the objections raised. I ami
dealing with that objection. If the member does not think it is relevant, I must agree that
she is probably right: The reference to the metropolitan structure plan is probably
irrelevant. However, its having been raised, and obviously it is a matter of concern, I will
address it. I am proceeding to answer it and I would be grateful if the member would
allow me to continue.
As I was saying, these structure plans are not statutory processes. However, under the
previous Government they were afforded de facto statutory effect because, if something
were in a structure plan and a developer came along and used what was in that structure
plan the previous Government was very willing to make a section 33A amendment to
give effect to it. That also caused some problems because the structure plans were not
statutory documents; there was no statutory right to deal with that issue. There was no
process for it to be brought to Parliament, but, de facto, it ended up being the plan. That
caused a lot of concern. In addition, there were other section 33A amendments that had
nothing to do with structure plans. It just seemed a good idea for the developers to put
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something forward; they did so and the process worked in reverse - it went from a
development idea up to the local government authority, to a section 33A amendment and
then it went all the way back down again to what the developer wanted to happen. That
was not planning.
The process of the structure plan is useful. It is a way of involving the public at an early
stage prior to the statutory process and it has occurred as a result of demands from the
public. It is a frequent request from the public that they be involved at an early stage of
planning prior to the statutory process commencing.
Hon J.A. Scott interjected.
Hon PETER FOSS: That particular structure plan went far beyond the south east
corridor amendment. It was a structure plan dealing with the future, and it will be dealt
with in a future section 33 amendment.
One of the problems that people had with the old system of structure plans was that it
was never followed by a section 33 amendment that was relevant to that plan. The
statutory amendment that follows that structure plan will be dealt with in the future. We
must keep those two processes apart. At some stage that particular structure plan will be
followed by a section 33 amendment, and the statutory processes that apply to a statutory
amendment will apply. It will not be a matter of giving effect to that other than through
any statutory process. We must keep in mind that there is only one statutory process, and
that is the section 33 major amendment. Confusion has arisen in relation to this. A
number of people made submissions pursuant to the call for submissions under the
structure plan and mistook that as part of the statutory process for this corridor
amendment.
Hon A.J.G. MacTieman: That is quite understandable given that that was what they were
led to believe by the Ministry for Planning.
Hon PETER FOSS: After this issue was raised, people said to the Ministry for Planning,
"We put in submissions. What happened to them?" The question is whether those
submissions were taken into account in the statutory process. I can assure members that
they were. I will provide members with some of the information that has been given to
me.
Hon J.A. Scott: You are saying that the fact that they have gone against those
submissions means that they have deliberately gone against them.
Hon PETER FOSS: They were considered and the committee did not agree with them.
Submissions to the draft south east corridor structure plan preceding the amendment,
which includes the five letters with some 100 signatures, were also considered for this
amendment on request. Furthermore, general correspondence and lobbying on the matter
before, during and some time after the amendment's public comment period and
additional information tabled at the hearings were also taken into account. The various
representations and positions on the matter were clearly made and well understood by the
hearings committee and the Perth Region Planning Committee in their respective
consideration and determination of the proposal.
The other point made is in the document tabled in the House - volume one, Report on
Submissions. Page 4, paragraph 3 states -

It is apparent that there is a conflict of views regarding the need for a buffer area
around the complex to maintain the equestrian lifestyle. The complex was
inspected by members of the hearings committee to gain an appreciation of the
issues involved.

The report then goes on to outline the conclusions. To the extent that people were of the
impression that documents were lost or were not taken into account, that is incorrect.
The hearings committee and the planning committee make it quite clear that they were
aware of all those issues, they considered those documents even though they were
officially late and the issues were understood.
In relation to whether these issues were known and understood, my understanding is that
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they were understood and they were available to that committee. There is certainly a
broad range of views in relation to this issue. That is often the case with planning. Some
people say that we should do one thing, some people say that we should do another thing
and some people say that we should do something altogether different. It is interesting to
note that some of the people involved believe there should be no buffer zone whatsoever.
The fact that one particular or an intermediate view-is preferred does not mean that the
matter should be dismissed because all views have not been reconciled. We will often
have a situation where there is a difference in views and where it is not possible to
achieve a result that deals with all of the concerns. A decision must be made and that is
the whole point of this planning process. That decision may be unsatisfactory to
everyone, it may be satisfactory to everyone or it may well have bits and pieces that
satisfy some people but not others. However, that is one of the outcomes of decision
makting. Often an issue would not come forward for determination if it were not a matter
of contention. In fact, most of the amendments in the south cast corridor plan are not
contentious.
Two issues attracted most comment. There were 20 proposals, of which 18 drew
submissions of support, objection or comment. Proposals I and 2, which deal with
creating urban and urban deferred zones at Byford and Mundijong respectively, attracted
the majority of submissions - predominantly objecting on particular grounds and seeking
certain modifications. Proposals 15, 16 and 17 dealing with the regional reservation on
Tonkin Highway, Thomas Road and Mundijong Road drew a moderate number of
submissions with some significant objections. Otherwise, the remaining proposals
attracted relatively few submissions and more expressions of support That sounds a
reasonable spread of the way in which these types of proposals are responded to. The
briefing notes state -

Approximately one third of all submissions received referred to Proposal 1 which
seeks to transfer land at Byford from the Rural to the Urban and Urban Deferred
zones. The majority of objections were from landowners and residents of the
Byford trotting complex and were made on the grounds that an appropriate buffer
around the trotting complex has not been adequately considered. A 500m wide
buffer was advocated by most objections.
Following public submissions and hearings in response to these concerns -

That includes the submissions that had not been included earlier. It continues -

a 200m wide Urban Deferred zoning has been introduced around the trotting
complex to protect the interface between equestrian activities and adjoining land
uses.

The next point is important -

This MRS zoning is a broad-brush approach from a regional perspective
providing the framework for establishing detailed zonings and land uses at the
local level.

It has been so long since people have had a real opportunity to be involved in
metropolitan region scheme amendments that they forget that the planning and zoning are
done at the local district level. The broad brush usage is set at the metropolitan regional
level, and it allows a tremendous amount of planning detail to be decided at the local
level. More importantly -

An Urban Deferred zoning allows the Western Australian Planning Commission
to have control over local structure planning and rezoning proposals, to ensure
that the range of issues raised through the consultation process are addressed
before further development can occur.

People have said that urban deferred zoning is the same as urban zoning. Urban zoning
can encompass a large variety of things, including a parks and recreation reservation. It
does not mean the land must be used for residential purposes. The interesting thing about
the MRS is that it does not have a usages table. It is not like a local planning scheme and
it does not contain any definition. It is an indication of the type of area rather than the
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detailed planning consideration. The MRS has statutory effect for the particular use in
the case of a reservation' and that land is removed from zoning by the local authority.
Hon AJ.G. MacTiernan: Where is that in the amendment?
Hon PETER FOSS: Under the MRS there is zoning and reservation of land. Land which
is reserved is removed from the power of the local authority to zone. Subiaco v The
University of Western Australia is the name of the case, if the member would care to
check.
Hon A.J.G. MacTiernan: I understand that, but I cannot see any relevance.
Hon PETER FOSS: I am pointing out that a reservation does not allow the local
authority to designate the land use, but zoning allows the local authority to determine the
land use.
Hon AJOG. MacTiernan: Did anyone suggest that a reservation was involved?
Hon PETER FOSS: No, but having made the broad general statement that people are
over-concerned about the MRS. and seem to think that urban zoning means residential
development, I felt I should clarify the situation. Zoning for urban in the MRS is a
direction to local authorities about the usage of that land. That is quite different from a
residential zoning in a local planning scheme because that includes a usage table. There
is no usage table in the metropolitan region scheme. I felt I should clarify that the
statement made in general terms does not apply to reservations. The important point
about urban deferred zoning is that it allows the Western Australian Planning
Commission to become involved in the local structure planning and rezoning proposal to
ensure that the concerns raised in the consultation process are addressed. That is the way
urban deferred zoning takes place. People cannot go ahead with urban uses until they
have satisfied the Western Australian Planning Commission. The notes continue -

The Shire of Serpentine-Jarrahdale will be responsible for progressing local
structure planning solutions and zoning proposals for this purpose, in consultation
with landowners and the community, through the normal public planning process.

We must recognise that this urban deferred zone will be subject to the oversight of the
Western Austr-alian Planning Commission and will necessarily be in the hands of the
Shire of Serpentine-Jarrahdale.
Hon A.J.G. MacTieman: Is Mr Lewis considering standing down?
Hon PETER FOSS: No.
Hon A.M.. MacTieman: His track record of allowing local authorities to have control
over their own planning is fairly poor.
Hon PETER FOSS: It continues -

In this way, the Urban Deferred zoning is designed to effectively manage future
land uses and developments around the trotting complex so that equestrian
interests are maintained and safeguarded.
Numerous representations have been made by landowners and residents from the
trotting complex objecting to the above mechanism and claiming that the
consultation process was inadequate with submissions (in particular five
submissions with some 100 signatures) being ignored and people missing the
opportunity to attend public hearings.

As I said earlier, these submissions were not ignored. The hearings committee and the
Perth regional planning committee considered all those matters. I come back to the
report tabled in this Parliament, which contained other proposals for dealing with this
matter. I refer to the first proposal on page 3. The report indicates the matters taken into
account by the committee and at page 3 states -

Approximately one third of all submissions received referred to the proposal to
transfer land at Byford from the Rural zone to the Urban and Urban Deferred
zones. The majority of objections were on the grounds that an appropriate buffer
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zone around the Byford Trotting Complex has not been adequately considered in
order to protect the amenity of the complex, allow for some expansion and to
maintain the equestrian lifestyle.
In submissions and hearings, representatives of the trotting complex community
advocated that a buffer of (approximately) 500 metres be set aside around the
complex boundaries and used for special rural development, bridle paths, tree
belts and public open space. These representatives and other individuals also
stressed the economic importance of the complex to the local area and the state,
its potential to be developed as a tourist facility through effective marketing, and
the sensitive development and careful management of the complex.
There was concern that urban development adjoining the complex's boundaries
would create pressures to restrict the use and development of or even close the
complex due to -increased land values, complaints regarding noise, dust, odours,
traffic safety and conflict with horses and so on.
Other landowners submitted that the Urban zoning proposed around the complex
was appropriate and there was no need for a buffer.

The first thing to be taken into account is that the views in some of the submissions were
not universally supported. The report further states -

The submissions suggested that there was adequate scope for expansion and
consolidation of the complex within its existing boundaries and that no problems
are experienced with respect to noise, dust, odours and the like. Examples were
given of situations where the industry co-existed with residential development (ie.
Ascot and Randwick). Some submissions suggested that the importance of the
complex was overstated and questioned the likelihood of its long term future
development as a tourist complex.
In addition, submissions were lodged objecting to the proposal on the basis that
the rural character of the area would be adversely affected.
It is apparent that there is a conflict of views regarding the-need for a buffer area
around the complex to maintain the equestrian lifestyle. The complex was
inspected by members of the Hearings Committee to gain an appreciation of the
issues raised.
It is concluded that as proposed in the amendment the Byford Trotting Complex
should be retained in the Rural zone to acknowledge the activities being
undertaken in the area.
There is a strong perception that small lot residential development will result from
an Urban zone under the MRS, a view reinforced by the Shire of Serpentine-
Jarrahdale draft Green Towns Study which recommends relatively high density
residential development surrounding some parts of the complex. The draft Green
Towns Study has not at this stage been endorsed by the WAPC, and requires
refinement to better address local planning issues and to be compatible with the
amendment.
It is noted that the Urban zone allows for a range of land uses and development
densities and does not imply only residential development.

That is a very important point. Many assumptions have made by people who have made
submissions that it will be high density, residential development right up to the
boundaries. The Planning Commission then puts forward its views as follows -

The Byford Trotting Complex is a purpose-built facility largely inward in design
and self-contained by roads, bridle paths, lot layout and development. In view of
this an extensive buffer area as advocated by the complex community, which
equates to approximately 12% of the proposed Urban zone area, is not considered
justified. Amenity impacts have not been sufficiently demonstrated to give any
real weight for the need for such a large buffer and the continued application of
proper management techniques and measures should minimise impacts.
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This notwithstanding, normal residential development (at R17.5/R20 density)
around the complex may not be desirable. Sensitive, compatible development
should be encouraged consisting of appropriate land uses and a range of densities.
This may comprise non-residential uses of larger lots and, if viewed appropriate,
memorials on title notifying of the presence of the complex and the nature of the
activities carried out.

That is a power the commission now has for these memorials on tidle to be placed on the
land. To continue -

In respect of the extent of any buffer (or more appropriately a transition area) -
That is an important point. Rather than a buffer there should be a transition area.

- 100m to 200m is considered sufficient and would enable rural-residential lots of
approximately 4 000m2 (eg. 40 m by l00m in one or two rows).

The next point is also very important.
Non-equestrian use of such lots would be required to ensure that the transition
area is not compromised.

Even if a buffer zone were put around the complex and it were then developed for horses
what would happen then? If a transition area is not in place horses will still be up against
a residential area.
Hon A.J.G. MacTiernan: There is a 100 metre wide drainage channel. The whole point
is that the equestrians are proposing that the buffer be created by the 100 mn wide
drainage channel, which provides a very solid buffer. It is not just a question of distance;
it is a question of the quality of the buffer.
Hon PETER FOSS: We will deal with that that is also dealt with in the report. The
point has been made that there is no point in having a buffer which is compromised by
allowing horses in it.
Hon A.J.G. MacTiernan: You cannot allow it in the 100 m drainage zone. It would be
physically impossible.
Hon PETER FOSS: The suggestion is for a 500 m buffer. The point being made by the
Planning Commission is that even with a 500 m or 1 kilometre buffer if it is full of horses
nothing would be achieved. The commission is saying that the quality of the transition
area is important. If those planning issues are not taken into account nothing will be
achieved. The report continues -

Further, Abernethy Road, which is proposed to become a major local distributor
road, is considered to be an appropriate buffer to the south.
As an alternative to the above, an Urban Deferred zoning around the complex
could also provide for an adequate buffer/transition area, as it would ensure that
comprehensive local detailed planning is undertaken to establish appropriate land
use and develop controls compatible with the complex. Such structure planning
would carefully address local zoning with regard to land uses, lot sizes and the
nature and density of residential developments. This approach would not unduly
compromise the Byford urban village concept identified in the SE Corridor
Structure Plan with regard to its development potential.
The Shire of Serpentine-Jarrahdale would be required to reflect this in its final
Green Towns Study and future local structure plans for the area. Larger lots, the
location of roads and residences, open space, drainage and landscaping will all be
taken into account consistent with this objective.

In other words all these points will be taken into account during detailed planning. The
question is, what size of transition zone is required? Some people say it should be
500 m; some say it should be none. The Planning Commission said it should be 200 mn. I
am sure some people will continue to disagree with that. I suppose, notwithstanding its
background and expertise, we cannot say that without doubt the Planning Commission is
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always right. Even the experts can be wrong, just as the amateurs can be wrong and the
people involved can be wrong. However, the Planning Commission has one advantage
over everybody else; that is, it must make the decision taking into account everybody's
point of view. Somebody must make the decision. If we left it to the individuals
involved we would not get a decision because people would be seeking different size
buffer zones.
I do not believe this House should make the decision. We should examine the issues and
be satisfied that the appropriate procedures have been followed. I believe I have been
able to satisfy the House of that. We should not become a planning commission. That
would be a rather peculiar way for this House to operate. We have a role to play and we
are playing that now. It is quite appropriate that these questions be raised and that they
be answered in the way I have sought to answer them today.
Hon L.A. Scott: Are you saying the Planning Commission has said that 200 m transition
is appropriate?
Hon PETER FOSS: Yes. Under the terms of the metropolitan region scheme it has a
number of zonings it can apply. One of those zonings is urban deferred. Urban deferred
gives the Western Australian Planning Commission a continuing capacity to guide local
zoning more closely. The Planning Commission always has the capacity to be involved
in the zoning process, but this gives a closer control over that process.
The commission stated in the report tabled in Parliament that the reason behind its
making that urban deferred was to indicate and maintain that closer connection to the
local process. However, as I mentioned earlier, the local body does the detailed planning.
No usage table is in the metropolitan region scheme; this scheme is not a usage table
type. Theoretically, even under urban zoning, as part of a local planning scheme the area
could be declared a buffer zone. It could be reserved for parks and recreation.
Hon A.J.G. MacTiernan: It is privately owned land. This is nonsense.
Hon PETER FOSS: Privately owned land can be reserved; that happens all the time.
Hon A.J.G. MacTiernan: It is about time you got in touch with the real world. I am sick
of your theories that have nothing to do with reality.
Hon PETER FOSS: Is Hon Alannab MacTiernan saying that land which is privately
owned does not get zoned for parks and recreation land? I have dealt with a large
number of cases where that has happened.
Hon A.J.G. MacTieman: It is really likely to happen here!
Hon PETER FOSS: Has the member done any planning law?
Hon A.J.G. MacTiernan: Yes, and I have done a lot of planning practice as well, which
is a bit more than you have done.
Hon PETER FOSS: I know that because I did it.
Hon A.J.G. MacTieman: I have done a lot of work on local authorities.
Hon PETER FOSS: Good on Ms MacTieman.
Hon A.J.G. MacTiernan: This is a nonsense answer.
Hon P ETER FOSS: It does happen and it is a fruitful source of income for lawyers!
However, all sorts of possibilities are available. The point I am illustrating is that the
local planning authority is the one that finally says what will be the use. Within an urban
zone the use must be compatible only with urban use.
Hon A.J.G. MacTieman: Would that include rural lifestyle?
Hon PETER FOSS: That is an interesting point. I think it could include an outer urban
type of development.
Hon A.J.G. MacTiernan: You have done a lot of planning law. Is there any authority
that would suggest that is the case?
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Hon PETER FOSS: There is nothing in the metropolitan scheme to identify specifically
what urban or industrial or urban deferred means. The fact is that it is not that type of a
scheme. It requires that land conform to a general description. If land conforms to a
description of urban, it can be put within that classification. If I remember rightly, it
came up in the section 33 amendment relating to the property in Helena Valley.
Hon A.J.G. MacTiernan: We should get this sorted out.
Hon PETER FOSS: Hon Alannab MacTiernan knows there is nothing to prevent the
land being reserved under the local planning scheme or zoned for all size lots. All those
things are capable of being done, particularly in view of the fact that this is zoned as
urban deferred.
Hon AJ.G. MacTiernan: Why not leave it as rural?
Hon PETER FOSS: We do not believe it should be.
Hon AJ.G. MacTiernan: Why do they believe it should be urban deferred?
Hon PETER FOSS: I suggest Hon Alannah MacTiernan read the report of the
commission. I will not read it again because I might be guilty of tedious repetition. I
have just read out most of it. I had hoped Hon Alannah MacTiernan read it beforehand.
Obviously she has not. Even though the member did not read it before this debate, it
would not hurt her to read it after the debate if she cannot understand what I have read
out already.
Members will understand that the process that has been followed is a proper one. Some
people who made submissions have been confused about the relationship between the
non-statutory structure planning process and the statutory amendment process. The
important thing is that the undertaking given by the planning authority was carried out;
all submissions were carried forward and taken into account; all those matters were fully
understood by the hearings committee and the planning committee; and members of the
commission did go and look at this property. This matter was dealt with in the report.
These authorities are aware, as the report shows, that there is a disparity of views
between those who believe nothing should be done on the boundary of the trotting
complex and those who believe it will not have an important future tourist potential.
Those in the latter group believe there should be a 500 metre buffer.
Somewhere along the line, a decision must be made. It is very tempting, when it comes
to this Parliament, to adopt one view or another. It is very easy to take a partisan view in
this Parliament because in the end we do not have to implement the decision. It is very
easy to knock something on the head because a member may get support and kudos for
doing so. In the end, some people have a job to do.
The job we have entrusted to the planning commission is recommending these major
amendments, reading the major amendment report and dealing with those queries that are
raised extraneously to the report with regard to whether all submissions were known and
understood. Having given the answer that they were, all the matters that cause the
member any concern have been dealt with. It may be that, notwithstanding that,
Hon Alannah MacTieman may wish to be a planner. If she wishes to do that, I cannot
deter her from taking that action.
Hon A.J.G. MacTiernan: You are just taking a lead from Mr Lewis.
Hon PETER FOSS: No. If Hon Alannah MacTiernan wants to be a planner, perhaps we
should just bring in an amendment to the Metropolitan Region Town Planning Scheme
Act saying that we will not bother having this public process where people can inspect
the site, read and listen to the submissions and get expert opinion; we will get rid of that
process and will just deal with these matters in Parliament. That could be a much better
system. It would be dealt with purely on the basis of what we in here decide is a good
idea. Having the freedom of not needing to spend too much time listening to both sides,
we can deal with it on a partisan basis, argue it out in here and on the basis of that,
whoever gets the numbers will decide, and the planning will be done in that way. If the
member thinks that is a good way for planning to occur, I differ. T'he member should
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move her amendment to the metropolitan regional planning Act, if she thinks that is a
good way to proceed. However, I happen to think the review process very important.
The debate on this disallowance motion is an important one. It is vitally important that
the matters have been aired in here. Had we not had this debate, there is every possibility
of a continuing resentment concerning the situation. We may not have got rid of that
resentment; however, at least there is a process which allows the public to be involved.
That process continues right through to the Parliament where the public has a right for its
representatives to take up the matter, to have answers on the record and to have the
matter dealt with seriously. I hope the member recognises that I have done that.
The matter having been dealt with seriously, the questions having been answered
satisfactorily, the process having been properly followed, I do not believe the function of
this Parliament is to take over the role of the planners and decide that we will do it in a
different way, on. a partisan basis. That is not the reason Parliament is included in the
process; it is to ensure that the process is tested, the matter properly aired, and probed,
and called to account and in the end, if the account is answered, we trust the process. If it
were otherwise, it would be quite an unsatisfactory way of our carrying out the planning
of this State. I commend to the House the defeat of the motion for disallowance.
HON DERRICK TOMLINSON (East Metropolitan) [4.56 pm]: There are three issues
in respect of this debate, the first of which is the one Hon Peter Foss has spent some
considerable time explaining; that is, within areas that are zoned urban in the
metropolitan region planning scheme there are differing land uses. Urban does not
necessarily mean row upon row, acre upon acre of terracotta, cheek by jowl. It does not
necessarily mean the development or urban housing that most of us imagine when we
talk about ur1banisation. It can mean lots'fromn 300 square metres to lots of one hectare,
which are still consistent with being an urban zone.
Hon A.J.G. MacTiernan: Where is that definition from?
Hon DERRICK TOMLINSON: I suggest the member look at the metropolitan region
planning scheme. If she has not seen that, she should look at page 5 of the report which
talks about urban deferred zoning. It says that the normal residential development around
the complex may not be desirable because the normal residential development is the kind
that I talked about - acre upon acre of terracotta, cheek by jowl; dense, urban housing;
dense residential development. The report opts for urban deferred. This is the reason it
gives: Because it would ensure that comprehensive local detailed planning is undertaken
to establish proper land use and development controls compatible with the complex. It
says that such structure planning would address local zoning with regard to land uses, lot
size and the nature and density of residential developments.
That flexibility is permissible and applied in many parts of the metropolitan region. I
suggest in the outer metropolitan region, particularly in the shires of Swan, Mundaring,
Kalaniunda and Serpentine-Jarrahdale, and the cities of Armadale and Gosnells, we will
see a great variety of land use within areas zoned urban and within the town planning
schemes of each of those areas. Within them, there is provision for a variety of land use,
not necessarily, I repeat, cheek by jowl, acre upon acre of residential terracotta.
The second point that needs to be made is that within that variety of land use in the urban
zone, there are competing uses. Some of those competing uses create nuisances or
residential development. Let us look at the example of a chicken farm in a residential
area which has these sorts of nuisances: First, smell; second, dust; third, noise.
Hon John Halden: It is like having a Liberal member next to you.
Hon DERRICK TOMLINSON: The fourth reason is fugitive light. The Leader of the
Opposition is a shining example of a glittering light. Mr Halden's light is diminished
within the Labor Party and his light is out in the electorate of Western Australia.
[Continued next page.]

[Questions without notice taken.]
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COMMISSION ON GOVERNMENT
Second Report Tabling

Hon Barry House, on behalf of the Joint Standing Committee on Commission on
Government, tabled the second report of the Commission on Government, and on his
motion it was resolved -

That the report do lie upon the Table and be printed.
[See paper No 1005A and B.]

MOTION - DISALLOWANCE
Metropolitan Region Scheme Amendmnent No 966-33 South-East Corridor South of

Armadale
Resumed from an earlier stage.
HON DERRICK TOMLINSON (East Metropolitan) [5.38 pm] Before I was
interrupted I was pointing out a couple of facts: First, that urban zoning within the
metropolitan region scheme permits a variety of land use. Second, there are competing
land uses within the metropolitan region urban zone. Third, I made the point that some
of the competing land uses are incompatible. I was illustrating the incompatibility of
competing land uses by reference to poultry farms. I pointed out the five common
nuisances that relate to poultry farms. There are 59 poultry farms within the metropolitan
region. Some of the poultry farms are egg farms, and some are broiler farms, but they
have the same sorts of nuisances. Some of the poultry farms are within 10 metres of
residential development and they create nuisances which are intolerable for the nearby
residents. They also create a great deal of ill-feeling and intolerable conflicts between
the residents and the poultry farmers. That is one type of nuisance.
The next point I want to make about the metropolitan region planning scheme is that
there is no adequate planning provision in the process for dealing with those
incompatible land uses. This is approached in two general ways. One approach is to
create within the metropolitan region scheme noxious industry areas; most noxious
industries tend to be located in those areas, but there are some outstanding examples of
noxious industries which are not contained within noxious industry areas. I refer to the
Talloman and Fertal rendering works in Hazelmere, which is within an urban zone. The
odour from Talloman extends not for 100 metres, 200 m or 500 m but for four
kilometres. One can smell the odour of Talloman in the waiting room of the Ansett
lounge at Perth Airport. The reason that Talloman has not relocated is that within the
metropolitan region scheme as it now exists, there is not an adequate noxious industry
zone to which it can be relocated.
Hon Kim Chance interjected.
Hon DERRICK TOMLINSON: That is a fact. The member should have a close look at
what has been happening in the last three years under both his Government and this
Government in trying to create a noxious industry zone: Every time such an area has
been identified, it has failed environmental tests imposed by the Environmental
Protection Authority and the Department of Environmental Protection.
The second approach is to assume that the source of the nuisance will move. In the case
of poultry farms, the assumption has always been that the poultry farmer will relocate.
However, the fact is that the poultry farmer does not always relocate. Let us take two
classic examples of the horse industry. Nearby to Ascot Racecourse, in the area bounded
by Great Eastern Highway, Tonkin Highway and the river, is a horse area.
Hon Graham Edwards: What is its zoning?
Hon DERRICK TOMLINSON: It is zoned urban, but it has a special use. Horse owners
stable their horses there because it is in close proximity to Ascot Racecourse, and they
like to be in close proximity to Ascot Racecourse because they tend to get up at 4.00 am
and gallop their horses around that track in ever decreasing circles. It is interesting that
at Ascot there is a combination of man-made and natural barriers or buffer zones. There
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is the man-made buffer zone of Great Eastern Highway - and the odour of Great Eastern
Highway competes with the odour of the horses - and Tonkin Highway - and the odour of
Tonkin Highway competes with the odour of Great Eastern Highway - and there is the
natural buffer zone of the river. That is an effective separation of the residential area and
the horse training area, so those horse owners have been able to continue to stable their
horses in that area.
The second example is Kelmscott and Annadale, which were two notable areas where
horses were kept because they were predominantly rural, and equestrians as opposed to
gallopers tended to look for larger blocks in rural areas. However, as those two localities
became urbanised, the trotting and pacer owners and owner-trainers who lived in those
areas looked for an alternative in a rural area - Byford - and in that rural area they
provided exactly what is available at Ascot; namely, a training track. Alongside that
training track is the Byford Trotting Training Complex, where horses are stabled 12 to
the acre. We are talking not about horses running around on five acre paddocks but
about horses living in close proximity to each other.
My experience of horses is, firstly, that they have malodorous armpits; secondly, that
because of their diet, they tend to be flatulent; and, thirdly, that they are not tidy in their
toilet habits and tend to defecate wherever they happen to be eating at that time. That
horse manure or faeces is a fertile breeding ground for flies. The first nuisance that one
finds at the Byford Trotting Training Complex, as we find at the Ascot racing complex, is
smelly horses. If members do not believe me, they can go there at any time and wind
down the window of their cars - they do not even need to get out - and they will know
that they are in close proximity to horses. A concentration of horse odour is unbearable
for a person who does not like horses.
The second nuisance that we find is numerous flies. The Clerk of the Legislative Council
is nodding, because the Clerk lives in Byford and he has to contend with the flies. The
Clerk of the House does not live within 100 metres of the Byford Trotting Training
Complex, but because Musca sorbens is a lazy creature and tends not to fly more than
100 metres, the combination of flies in Byford compounds the nuisance of the trotting
complex. The third nuisance that we find in Byford is that horses have rather hard
hooves and tread upon the ground - which in Australia is not compatible with hard
hoofed animals - and those horses, which live 12 to the acre, create dust bowls. That is
particularly significant in Byford because Byford is characterised by a strong easterly
wind which blows down the Darling scarp at a considerable rate of knots, so that dust
bowl of the Byford trotting complex becomes a dust storm, and that dust storm does not
stop within 100 metres of the Byford trotting complex but tends to continue until either
the wind stops or the total load of dust has been dropped. That is a major nuisance.
There is no adequate procedure within the metropolitan region scheme process for
dealing with these types of nuisances, except in the case of poultry farms. In the case of
poultry farms, in March 1991 the Environmental Protection Authority, as a result of
agitation by the Broiler Growers Association, which was aware of the nuisance that its
industry represented in urban areas, established poultry farm guidelines. Those
guidelines state that there shall be a separation of 500 metres between the poultry sheds
and the nearest urban development. A 500 metre radius around a 4 hectare poultry farm
means -that 125 ha of land is quarantined from urban development. That is a major
problem, but that has been the case since March 1991.
Those EPA guidelines do not have statutory authority, but because they are EPA
guidelines and all local authorities know that if they contravene those guidelines, they
confront the possibility of litigation from aggrieved landowners, local government
authorities have regarded those EPA guidelines as having the effect of law. In March
1995, the then State Planning Commission adopted its own poultry farm policy, which
mirrors the EPA guidelines and states there shall be a 500 m quarantine zone between the
poultry sheds and the nearest urban development and that a new home may not be built
within 100 m of a poultry shed even in a special rural zoning under the metropolitan
region scheme.
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Sitting suspended franz 6.00 to 730 pm
Hon DERRICK TOMLINSON: Before the dinner break I was illustrating the nuisance
which relates to the Byford Trotting Training Complex. In saying that I should pause and
make this point: For as long as the Byford Trotting Training Complex is located where it
is, and the land adjoining it is zoned and used for rural purposes, it is not a nuisance. The
nuisance occurs only when people live in close proximity to the complex, because it is
the people who are annoyed by the smell, the noise, the dust, the flies, and the fugitive
light. Here is the nub of the problem. Both the Shire of Serpentine-Jarrahdale's green
towns plan, and the major amendment to the metropolitan region scheme No 966/33,
propose to bring urban development in close proximity to the Byford Trotting Training
Complex, which will create a nuisance.
If members recall what I was saying before the dinner break, previously those equestrians
were domiciled in rural areas in Armadale. and Kelmscott. They moved when the urban
front caught up with them - when urban housing and people living in those houses caught
up with them - because they became a nuisance. Being good citizens they took the
source of the nuisance to Byford, where it was no longer a nuisance. However, now they
are confronted with the problems of the urban front catching up with them with the green
towns proposal of the Shire of Serpentine-Janrahdale and the major amendment to the
metropolitan region scheme advanced by the Western Australian Planning Commission.
We must confront the question of how this will be resolved. We can resolve it by doing
exactly what the equestrians did previously - relocate. That means that we move the
Byford trotting track to a rural zone somewhere else. What will it cost and who will pay
for it?
Hon Doug Wenn interjected.
Hon DERRICK TOMLINSON: I am not interested in what knackers like Hon Doug
Wenn have to say. I am more interested in the Byford Trotting Training Complex.
It would not be a financially viable proposition to relocate that complex. The next
question is whether we should impose a quarantine area or a buffer zone around the
trotting complex of the kind that is now imposed around poultry farms in the
metropolitan are. Bear in mind that I talked about a 500 metre zone around a 4 hectare
poultry farm, representing a quarantine of 125 ha of land from urban housing. It is not
sound planning. If we translate that 500 m buffer zone to the Byford Trotting Training
Complex it would not be a 4 ha site, but a site which is approximately I square kilometre.
If we put a 500 m exclusion zone around a square kilometre site, we are not talking about
125 ha of land which is excluded from urban development, but approximately half of the
townsite of Byford. If one were to contemplate a buffer zone the minimum distance of
the zone would be 500 m. The 500 m buffer zone around poultry farms was not a
number that the Environmental Protection Authority plucked out of the air. In some
respects it is arbitrary; however, it is based upon best international practice - that is, the
best noses located 500 m from a poultry farm cannot smell the nuisance. That is the best
practice test, and that is the only test: The best noses cannot smell it. That 500 m buffer
zone which applies to a poultry farm would equally apply to the Byford Trotting Training
Complex.
The second issue is that of flies. Flies do not restrict themselves to a 100 m exclusion
zone, particularly in the intensity they are around the Byford Trotting Training Complex;
they tend to move further afield. Again I suggest that 500 m is the only acceptable buffer
zone. The issue of fugitive light in poultry farms arises because at night, particularly in
the broiler farms, a catching process takes places which involves forklifts and trucks
being on site at night. The chickens are 16 weeks old. They live under blue light at
night, and they are caught at night and are despatched to become Kentucky Fried
Chicken within 24 hours.
Hon J.A. Cowdell: A noble sacrifice.
Hon DERRICK TOMLINSON: It is even more noble if it is not Kentucky Fried
Chicken, but red red ready Red Rooster!
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Hon Doug Wenn: Is this what Hon Derrick Tomlinson wants to do with the horses?
Hon DERRICK TOMLINSON: Hon Dough Wenn might like red red ready red horses,
but I do not like them and I certainly would not eat Kentucky fried horse. I will return to
the subject at point and ignore -this obsession with Kentucky fried chicken on the other
side of the House.
As the catching operation is at night and involves forklifts and trucks, between the hours
of 10.00 pm and dawn light escapes into the nearby houses, hence the term "fugitive
light", which is a recognised environmental nuisance. The same problem occurs in the
Byford Trotting Training Complex, because it is a trotting complex and the trotting
owners and trainers take their horses to compete in Kalgoorlie, Perth, Pinjarra, and
wherever. They often come home after midnight. They will unload their horses after
midnight with all the noise and clatter that horses make when they are being unloaded
from floats. They will unload their horses with the lights on; hence, they will have a
fugitive light problem. That problem can be resolved only with a 500 m buffer. If one
intends to impose a buffer around the Byford Trotting Training Complex best practice
says it must be 500 m.
I draw members' attention to volume 2D of the report of the tribunal hearings on the
appeal in respect of the metropolitan region scheme amendment No 966/33. The volume
contains 188 submissions from 188 signatories living in 86 properties in the Byford
trotting complex. All those people come from Abernethy Road, Binshaw Avenue, Briggs
Road, Larsen Road, Malarkey Road, Thatcher Road and Racy Prince Court. In other
words, they are all within the Byford trotting complex. Each of those 188 submissions
rejects the major amendment about the 200 m buffer imposed as an urban deferred buffer
around the complex. They all reject the'Shire of Serpentine-Jarrahdale green town plan.
That'plan involves high and medium density housing cheek by jowl with the Byford
trotting complex. Very sensibly, those people have rejected that proposal because they
know that, as soon as the development is allowed to occur, they will become a nuisance.
Once they become a nuisance, they will be under pressure to do the only thing open to
them which is to relocate. Why should they relocate? They were there first. They have
prior right and that must be recognised in the town planning process.
These people are genuinely concerned. If the current Byford green town proposal
proceeds, it will jeopardise their tenure. If the metropolitan region scheme 200 mo urban
deferred buffer zone proceeds, they are afraid that their tenure will be limited. Once it is
urban deferred and is rezoned as urban and urban housing is allowed within the buffer
zone, they expose themselves to becoming a nuisance. Therefore, they will face pressure
to relocate. I ask again: Why should they relocate?
They reject the proposal for a 200 m urban deferred buffer zone. I believe that they argue
very sensibly for a 500 m buffer zone. However, the 500 m buffer zone will exclude
from the urban development of the corridor south of Armadale approximately half the
town of Byford. I am sure that that would be unacceptable to the Shire of Serpentine-
Jarrahdale and it is certainly unacceptable to the adjoining land owners. If we create it,
who will pay for it? As Hon Alannah MacTieman said, it will be created at the expense
of the private land owners. They are entitled to rezone and develop their land to realise
its capital value if the town planning process and the metropolitan region scheme allows
that tohappen.
There are two competing demands. The first is the demand of the Byford equestrians for
protection and the other is the competing demand of the adjoining land owners who do
not want their assets to be quarantined. How do we resolve that? There is a perfectly
sensible alternative plan which is called plan B. It sounds like something that I heard
about in another context. Plan B is acceptable to the Shire of Serpentine-Jarrahdale and
to the equestrians of the Byford trotting complex. That plan recognises that there is a
proposal for a drainage reserve. -
Hon A.J.G. MacTiernan: It is a drainage corridor.
Hon DERRICK TOMLINSON: I thank Hon Alannah MacTieman for that. There is a
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proposal for a drainage corridor which, in many places, is contiguous with the 200 m
urban deferred buffer proposed by the metropolitan region scheme. In other parts, it
extends further east and west. However, the proposal for the 100 m drainage corrdor is
for it to be a wooded reserve. There would be 100 mi of wooded reserve around the
Byford trotting complex. I do not believe that 100 metres of wooded reserve would solve
the problem of noise, dust, smell, flies and light. However, a wooded reserve 100 m in
width would go a long way towards protecting the equestrians of what I would now like
to call the Byford equestrian complex.
The other advantage of that 100 m reserve is that it will be provided at no cost. The
urban developers who own the land around the Byford complex will, by Statute or
regulation, be required to surrender 10 per cent of their land for public open space. The
proposal developed by the Shire of Serpentine-Jarrabdale is that the 10 per cent of public
open space that it requires will be the land which will become the drainage reserve.
The land owner will not pay for the buffer zone. He is surrendering land, as he is
required to, as public open space. The Shire of Serpentine-Jarrabdale, in a sound
planning proposal, will allocate that to a wooded buffer zone which will give at least
some protection to the urban dwellers outside. the complex, but on the other side of the
drainage reserve. It will also protect the equestrians who house their horses within the
reserve. While I anm a strong advocate of the 500 m zone, this is a very acceptable
compromise.
Hon A.J.G. MacTiemnan: Do you mean plan B is acceptable?
Hon DERRICK TOMLINSON: Yes. I like it because it does not cost the private land
owners anything. Provided that it is wooded, it will provide protection for the
equestrians and the urban dwellers in the adjoining residential area. It is a very attractive
proposition, and as I have already said, it is acceptable to all parties. It is acceptable to
the Shire of Serpentine-Jarrahdale. It is compatible with its rural strategy and it can
easily be made compatible with a modified green town plan. It is also acceptable to the
equestrians who do not want to become a nuisance and who do not want to be forced to
relocate once again. I strongly support plan B.
I now come to the problem. Plan B is not a metropolitan region planning scheme
proposal and it is not within the capacity of the metropolitan region planning scheme or
the Western Australian Planning Commission. It is entirely within the town planning
authority of the Shire of Serpentine-Jarrahdale. If the land is zoned urban and if it is
recognised that urban zoning allows for a variety of land uses and lot sizes within the
buffer of the drainage reserve, there can be a very acceptable equestrian centre or
complex that will not become a nuisance. If it is not a nuisance, the equestrians who live
and work there will not be under pressure to relocate. In fact, it has the promise to be a
major recreational site for that part of the metropolitan region. With some intelligent
planning and support from local government, the Western Australian Planning
Commission and the Western Australian Government it could become a very attractive
and valuable asset in the south east corridor.
However, before that can be achieved, the land must be zoned urban and the Shire of
Serpentine-Jarrahdale must be given the capacity and opportunity to development the
green towns plan that incorporates plan B. Hence, the process must be that the zoning
proceeds as proposed and then immediately the Shire of Serpentine-Jarrahdale, as is
required under the Planning Act that was passed through this Parliament recently, will be
compelled to bring its town planning scheme into line with the urban zoning. It could do
that town scheme within the proposal of plan B with the 100 m wide wooded buffer,
which is contiguous with the drainage reserve, and with a variety of lot sizes.
Therefore, even if the present Byford trotting complex were to be expanded to become
the Byford equestrian complex - allowing for more than those people who want to keep
pacers or trotters on their one acre or one hectare of land or who might perhaps have a
show jumping horse on a small lot - that would be within the urban zone. I put it to the
House that the two processes are essential in their continuity. One must precede the
other. As much as I support plan B for the equestrian complex - it is an excellent idea - it
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cannot be realised until this Parliament agrees to major amendment No 966/33. For all of
those reasons, I support the amendment.
HON AJ.G. MacTIERNAN (East Metropolitan) [7.55 pm]: I want to respond to the
comments of both Minister Foss and Hon Derrick Tomlinson. I must admit that I did not
find the arguments particularly persuasive, but I will not say that they were not
arguments. Hon Derrick Tornlinson's argument was the most substantial and I will
address it later.
We heard a great deal of pontificating nonsense from the Minister, who often takes a very
legalistic approach to these issues. I made it quite clear during the disallowance motion
that I was not asserting that the processes followed did not comply with the law; that was
not my point at all. The point I made was that they appeared to be conducted with a
degree of bad faith and that that led to the local community's lack of confidence in the
planning procedures. I will address that issue in a little more detail. As I said, the
assertion is not that there has been a breach of the law. Hon Peter Foss claimed, as he
often does, that only he understands the processes. We had a history lesson about Labor
and its use of section 33A, all of which was totally irrelevant to the debate. He said that
the structure plan process has nothing to do with the process undertaken to come up with
a metropolitan planning scheme amendment under section 33. That is quite clearly
nonsense and it is certainly not the way in which the situation was presented by the
Minister for Planning and the Ministry for Planning to the local community.

The structure plan was published sometime in 1994 and there was a period during which
it was open for public comment, and that concluded about 17 March 1995. The matters
referred to in this amendment were also included and were a substantial part of that
structure plan. As members would quite clearly understand, people presumed that there
was some purpose in this structure plan and made their various submissions to the
authority conducting the structure plan - the Western Australian Planning Commission.
They were understandably very alarmed when on 1 February 1995, not long before the
public submission process closed, the amendment to the planning scheme was published.
No-one is suggesting that that was against the law or that there has been a breach of any
legislation as a result of that. However, it is wrong to say that in the eyes of the public,
and certainly in the eyes of the Planning Commission initially, the structure plan was in
fact relevant to the amendment. The only point in making a submission in relation to the
structure plan was that submissions would presumably be taken into consideration before
the plan was made. A letter from Department of Planning and Urban Development
states -

This letter acknowledges receipt of your submission. Your comments will be
considered in the review of the draft plan and will assist the Department of
Plann ,ing and Urban Development in finalising the structure plan. Your
comments will also be passed on to the planners preparing the Metropolitan
Region Scheme amendment for the South-East Corridor due for public exhibition
in late March 1995.

There was an understanding that if submissions had been made in relation to the structure
plan they would also be considered in respect of the metropolitan region scheme
amendment. Concern was expressed that the amendment had been issued before the
public comment process had closed. A letter from the Ministry for Planning states -

.. submissions received toward the end of the structure plan submission period
have not been considered in preparation of the amendment and these submissions
will likely be repeated as submissions on the amendment.

Quite clearly from the correspondence and from the order of the proceedings, people
were entitled to presume there was a relevance between the exercise of the structure plan
and the exercise of the amendment to the scheme.

The other issue that was not addressed at all by the Minister was the attitude that the
Ministry for Planning quite obviously took from the outset in relation to this centre. As I
pointed out, the original structure plan that the ministry published showed the whole
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centre obliterated by planning. It showed a rezoning of all those areas that were zoned
special rural within the equestrian complex. All the private property had been rezoned
urban and the facilities owned by the Western Australian Trotting Association were
zoned urban deferred. That induced such an outcry that it backed off from that zoning.
That is an indication that the zoning has some impact. The essence of the argument of
Hon Derrick Tomlinson is that it is irrelevant because it will do nothing; it is simply a
matter for the local authority to decide, and its hands are not tied by this decision. We
will deal with that later. The Minister talked about the importance of urban deferred
zoning as opposed to reservations. That was quite irrelevant. He said it gives the
Ministry for Planning control over future planning and that is probably right, although it
is not helpful in this context.
Stepping aside from the issue of how appropriate it was to issue the amendment before
the procedures were completed for the structure plan, there is a great deal of concern that
the documents produced in support of the final amendment were not a fair and accurate
reflection of the overall submissions. Many people who lodged detailed submissions
believe they were unfairly withheld. I have checked the Act and it does not require that
every submission be attached; however, there is a feeling within the community that there
has not been evenhandedness in the decision to recognise certain submissions and not
others.
Perhaps particular concern about the credibility of the report of the Ministry for Planning
in this regard relates to the examples of other sites at which equestrian, trotting and
racing centres interface with residential development. A variety of evidence was given,
some by those in favour of up-zoning this area. As far as I can gather, they provided
uncorroborated evidence that there was no problem at either Ascot or Randwick. On the
other hand, the people opposed to the zoning of urban deferred presented to the hearings
panel a variety of evidence. Included in that evidence were the name and telephone
number of an environmental health officer at the Randwick City Council who was
prepared to give evidence of the impact adjoining residential properties were having on
the future of Randwick as a racing centre. These people also tabled a letter from a person
who had trained racehorses at Randwick and who gave a first-hand account of the
problems there. There was corroborated evidence and uncorroborated evidence.
However, the corroborated evidence does not crack a mention and it is stated in the
report -

Examples were given of situations where the industry co-existed with residential
development (ie. Ascot and Randwick).

To me that is a very clear and significant case of some very questionable loading by the
Western Australian Planning Commission in this matter. Again, it is directly relevant to
the substantive matter of whether it is appropriate to allow for urban development in
future on the boundary of the trotting training complex. It is also very relevant to the
confidence the community will have in the bona fides and capacity of the Planning
Commission.
The Minister talked about the transitional area and sought to ridicule plan B by pointing
out that in parts the barrier is on the boundary of the equestrian centre. Obviously,
Hon Derrick Tomlinson has a greater appreciation of these matters. As I tried to set out
in the original debate, it is not simply a matter of quantity but is also a matter of quality.
A 100 metre boundary is proposed following natural drainage channels; therefore, for a
large part of the year this channel will be inundated with water.
Hon Derrick Tomldinson: A drainage channel will be created by the Water Authority for
the whole scheme.
Hon A.J.G. MacTIERNAN: I mentioned that in the original debate. Its capacity to serve
as a barrier is enhanced by the fact that for a large part of the year it will be waterlogged.
Hon Derrick Tomlinson pointed out that the area is to be heavily wooded, so it has the
capacity to again provide barrier quality that is not based just on distance. Certainly, that
sort of barrier could influence the degree of infestation of flies, rodents and other
creatures which might escape from the trotting centre into the residential area. It would
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be of considerable assistance in containing the dust, which Hon Derrick Tomlinson so
graphically described. It is important not to focus just on the quantity of the barrier,
without giving consideration to the nature of the barrier.
The Minister also said it was inappropriate for this House to be a planning authority. He
asked what members hoped to achieve by raising the matter in this House and queried
whether this House wanted to become a substitute planning authority. I do not know
what would be the purpose of this Parliament having the power to disallow these
amendments if members of this House did not have confidence in their capacity and
judgment in these matters.
Hon N.D. Griffiths: Hon Peter Foss is part of the Government so he does not like to be
questioned.
Hon A.J.G. MacTIERNAN: That is absolutely correct, and I shall be interested to know
whether Hon Peter Foss ever sought to disallow any amendments. I certainly find it hard
to believe that someone such as Hon Peter Foss, who prides himself on his expertise in a
wide range of fields, feels he is unable to make definitive judgments on planning matters.
It is important to remember that at the end of the day people can have all the technical
advice they want, but planning decisions are matters of value judgment. That is why
planning decisions are ideally made not by a bunch of bureaucrats in the Ministry for
Planning, but by elected local authorities. At heart, fundamentally, they are very much
value judgments about the sorts of amenities that should be protected, and the acceptable
levels of disability, noise, dust and so on that should affect private property rights and the
use of land. It is complete nonsense to say that members should not question this
amendment because a professional has made the decision. The job of the professional
planner is to provide in an ordered, organised and learned fashion reports on planning
matters, which ultimately will be determined by persons elected to represent the
community. It is truly extraordinary that that should come from a Liberal Minister.
Liberal Ministers, far more than Labor Ministers, have been prepared to substitute their
own judgment for the judgment of local authority planning bodies. Last night I attended
a function put on by the Western Australian Municipal Association where a great deal of
comment was made, both formally and informally, on the performance of Planning
Minister Lewis as an overrider of council planning decisions. Mr Lewis clearly has no
hesitancy in asserting his capacity to make planning decisions. He obviously has far
more confidence in his decisions than he has in any local authority in Western Australia.
I will be interested to see whether Hon Peter Foss is at all consistent. If he was he would
certainly advocate the abolition of appeals on planning matters to the Minister. If they
were not matters for elected representatives they should be the sole province of the Town
Planning Appeal Tribunal.
Hon Derrick Tomlinson: How would you deal with malicious or unfair rejection of
applications?
Hon A.J.G. MacTIERNAN: I am not advocating that they should go only to the Town
Planning Appeal Tribunal. If the point is made that it is inappropriate for elected
representatives, be they councillors or members of Parliament, to have a certain opinion
about a planning matter it is particularly inappropriate for Minister Lewis to have the
powers he does. The other equally notorious Planning Minister was June Craig, who I
think in the early 1980s was legendary in her propensity to override the decisions of
council. Like Mr Lewis, she was very much the developers' friend. Sometimes councils
make wrong decisions because they do not want to make a decision; they want to leave
the difficult job to someone else. I am not saying we sho uld necessarily take away those
powers, but they perhaps could be confined. Given we accept that, it is a nonsense to say
that we in this House, after considerable debate and discussion, should not have the
power to say a scheme is wrong and should be amended.
The impact of urban zoning is a slightly different issue from the impact of urban
deferred. We have heard from Hon Derrick Tomlinson that he has no doubt that within
an area classified as urban under the metropolitan region scheme a local authority would
be able to impose a zoning that allowed only one hectare lots.
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Hon Derrick Tomlinson: It is not zoning; it is a town planning scheme. Zoning is the
responsibility of the Planning Commission and the metropolitan planning scheme. Town
planning is the responsibility of the local government authority.
Hon AJ.G. MacTIERNAN: I do not know how much experience Hon DerrickTomlinson has had with town planning schemes but the areas within those are generally
referred to as zones. People ask how is their property zoned and whether it is R20 orR80. I do not think the distinction he is making is valid. As I think Hon Derrick
Tomlinson understands, the metropolitan region scheme makes grand zones on a broadbrush base such as urban and urban deferred. For ease of debate we will call the zoneswithin those areas subzones which are determined by the local authority. That localauthority cannot say it does not like the metropolitan scheme and will therefore dosomething entirely different. Although it may have some latitude, it will be only withinthe framework of what has been laid down under the metropolitan scheme. Necessarily
in relation to the land zoned urban, the local authority is restricted to zones which could
be called urban.
Hon Derrick Tomldinson said that one hectare lots, which I suppose would be zoned RI,
would be considered urban zoned.
Hon Derrick Tomldinson: It would normally be referred to as special rural, but it is
acceptable within the definition of an urban zone under MRPA.
Hon A.J.G. MacTIERNAN: That is what I am querying. I wonder from where that
assertion comes.
Hon Derrick Tomldinson: It is contained in the report I just read to you.
Hon A.J.G. MacTIERNAN: Hon Derrick Tomlinson read a passage from the report, butto me it did not say that. I have been examining the Metropolitan Region Town Planning
Scheme Act and the scheme itself. It does not seem to indicate that. Interestingly, whenthat point was raised with the Minister, he acknowledged that it was a matter of somedebate. It seems to me that it is very unwise for us to proceed with an amendment on the
basis only of a possibility that we mnight be able do that.
Hon Derrick Tomlinson: I suggest you consult the Shire of Kalamunda, which provides
for a wide variety of land uses within areas zoned urban. It provides for subdivisions of
up to a hectare.
Hon A.J.G. MacTIERNAN: I am very interested in establishing whether that is the case
and whether developments of a hectare or more can be established within an urban
framework. As I say, the Minister believed there was some doubt about that. If that isthe basis of the Government's decision that should certainly be beyond doubt. I am not
satisfied that it has yet been established beyond doubt.
We have been told that urban deferred does not necessarily mean an area will become
urban, because something else could happen to it in the meantime. That zoning allowstime to consider broader planning decisions. We set out comprehensively in our first
discussion that that was a nonsense and that once land was zoned urban deferred therewas a great expectation on the part of those property owners that eventually it would bezoned urban. The experience has been in most instances that promptly after rezoning, thevalue of those properties increases along with an attendant increase in rates. That makes
it more difficult for bona fide rural users to buy into that area. It also makes it difficultfor those who are operating on tight margins to pay the increased rates. The immediateimpact on those areas is the difficulty for rural users to continue operating in that area.
I was just examining the scheme. It is interesting that a person might have a range ofappeals of a general nature. One area is singled out for special attention. This very much
confirms what I am saying in relation to that expectation. It says that a person who hasbeen aggrieved by a decision of the authority not to transfer land from an urban deferredzone to an urban zone may, within the time and manner prescribed by the metropolitan
region scheme regulations, appeal to the Minister.
Of course, that does not say that it will happen necessarily, but it is interesting that that
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has been singled out in the appeal section as the one rezoning issue that gives a person a
special right of appeal over and above the generalist rights of appeal that are set down.
That is clear evidence of the expectation that we have talked about that makes it
absolutely imperative that if an area is to be zoned urban deferred, we must be 100 per
cent sure that at the end of the day we want it to be zoned urban and we do not rezone it
as urban deferred and say that we will fix it and decide what we want later. That is
completely irresponsible.
I go back to the issue of the capacity of the council to implement plan B. We have
already raised the issue of where it will be sustainable for a local authority to classify
areas into one hectare lots that have been zoned urban. I know no commitment has been
given by the Minister that he would not allow appeals against that. I guess that is the
great concern. It is a somewhat problematic issue where one hectare lots can be called
urban zoning, and landowners can appeal that decision to the Minister and the Minister
could override the local authority. It is all very well to say that the local government has
the power.
Hon I.D. MacLean: If the local authority says it is a one hectare lot, it is very hard to
make a change. That is where you are missing the point.
Hon A.J.G. MacTIERNAN: I do not thing so. People can appeal against that zoning
before the scheme is gazetted. I will be asking Hon Kay Hallahan to question the
Minister for Planning about this matter during the debate on this issue in the other place.
If the Government's position, as articulated by Mr Tomlinson, is based on a view that
local authorities cannot put plan B in place for this creative use of urban zoning, I will
feel a little more confident.
Hon Derrick Tomlinson: I am only suggesting that you cannot go ahead with plan B
until this amendment is passed.
Hon A.J.G. MacTIERNAN: I do not see that. At the moment plan B is not incompatible
with the current zoning. Therefore, there would be no difficulty in presenting it.

Hon N.D. Griffiths: Hon Derrick Tomlinson gave an excellent speech. I thought he was
on about horses and then he turned chicken!
Hon A.J.G. MacTIERNAN: One of the members of the Byford fraternity came to see me
during the dinner break in some puzzlement and asked for which side Hon Derrick
Tomldinson had argued because he found it difficult to work that out.
Hon Derrick Tomldinson: I was arguing on his side.

Hon A.J.G. MacTIERNAN: He was opposed because he was concerned about this
zoning of urban and urban deferred and what it will mean. We will ensure that
Mr Tomlinson's comments are put to Minister Lewis. I do not think it is correct to say
that this amendment is required before plan B can be put into operation. Plan B is
compatible with existing zonings. I hope the amended scheme will take these things into
account.
We have probably traversed all of the issues. It is unfortunate that the Minister did not
talk on the substance of the matter - the planning benefits. Hon Derrick Tomlinson
talked about the planning benefits of plan B and came to the conclusion that they were
considerable. The question now remains whether they are compatible with this new
scheme. We contend that they are not, and that this amendment will make the future of
the equestrian centre very contentious and uncertain - and that is a great pity. We have
very uneven development in the metropolitan area. There is inordinate development
along the coastal fringes because of the recreational opportunities offered by the seafront'
We have an opportunity to entrench in an inland area, which does not share those
benefits, an alternative recreational facility that could make this area a much more
attractive and desirable location and provide for a more balanced development in the
Perth metropolitan region. I just hope what has been done tonight will not compromise
that very worthwhile objective.
Question put and a division taken with the following result -
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Ayes (13)
Hon Kim Chance Eon ND. Grifflis Hon Bob iThnas
Hon J.A. Cowdeil Hon John Halden Hon Doug WenHon Cheryl Davenport Hon AJ.G. MacTiernan Hon Tom Helm (Teller)
Hon Graham Edwards Hon Sam Piantadosi
Hon Val Ferguson Hon JLA. Scott

Noes (14)
Hon George Cash Hon P.H. Lockyer Hon B.M. Scou
Hon EJ. Charlton Hon 1.1). MacLean Hon W.N. Stretch
Hon MJ. Criddle Hon Murray Morntgomery Hon Derrick Tomlinson
Hon B.K. Donaldson Hon N.F. Moore Hon Muriel Patterson (Teller)
Hon Max Evans Hon M.D. Nixon

Pairs
Hon Tom Stephens Hon Peter Foss
Hon Mark Nevill Hon Barry House

Question thus negatived.

JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION
Report on Young Offenders Regulatlions 1995 and Director General's Rules, Tabling

Hon B.K. Donaldson presented the seventeenth r eport of the Joint Standing Committee
on Delegated Legislation in relation to the Young Offenders Regulations 1995 and
director general's rules, and on his motion it was resolved -

That the report do lie upon the Table and be printed.
[See paper No 1011.]

TRANSFER OF LAND AMENDMENT BILL
Introduction and First Reading

Bill introduced, on motion by Hon George Cash (Minister for Lands), and read a first
time.

Second Reading
HON GEORGE CASH (North Metropolitan - Minister for Lands) [8.33 pm]: I move -

That the Bill be now read a second time.
In May 1993 the Government approved the drafting of amendments to the Transfer of
Land Act 1893. The following is an outline of the main changes and reforms which the
Bill seeks to establish.
Modemising the register: Under section 48 of the Transfer of Lands Act 1893, the
register under the Act consists of a register book comprising original certificates of titles.
Instruments dealing with the passing or creation of interests in land are endorsed on the
folium of the original certificate of title at the time and in the order of priority in which
they are presented for registration. The amendments seek to modernise the register and
registration practices by -

permitting the Registrar of Titles to store the original certificates of title in a form
other than paper in any medium or media determined by the registrar. This will
allow the registrar to take advantage of new technology which allows for the
storage of titles and instumurents in an electronic register,
permitting the recording by the register of transactions in land via instruments in
the electronic register;
removing the need to bind original instruments in the register. The original
instrument will be retained by the registrar. In the future, it is intended to have

12426



[Wednesday, 6 December 1995]142

only the original instrument lodged which will be recorded in the register and
then retained by the Registrar of Tidles;
removing the requirement for the lodgment of documents in duplicate and
triplicate except for registered leases of freehold land which may be lodged in
duplicate;
permitting the Registrar of Tidles to update or reconstitute any deficient record of
an original document by using extrinsic evidence;
permitting the Registrar of Tidles when recording easements and roads on titles to
use symbols rather than colour. This is due to the current electronic storage
system being unable to discern colour images when original documents are
scanned and also being unable to reproduce colour images;
provide the proprietor of land or his or her mortgagee with an option to request
that the duplicate certificate of title not be automatically issued at the conclusion
of the transaction. This will assist financial institutions, solicitors and settlement
agencies in that they will not have to provide storage facilities for the duplicate
certificates. Further, it will avoid the problems of loss of duplicate certificates
and the time and expense involved in having to apply for a new duplicate
certificate;
permitting any person using standard documents with exactly the same terms and
conditions to file one copy of them with the Registrar of Titles. These standard
documents can then be incorporated into other documents lodged at DOLA by
reference to the allocated number. This will allow for the efficient processing of
documents and reduce the size of documents being lodged, checked and held in
the electronic register. This will also provide administrative efficiencies by
avoiding the necessity of the registrar having to record standard terms and
conditions of every document lodged when those terms and conditions do not
change; for example, in standard bank or building society mortgage documents.

Repeal of the assurance fund and substituting the consolidated fund: The Transfer of
Land Act 1893 creates a separate fund, known as the assurance fund, for the purposes of
indemnifying persons suffering loss through the operation of the Act. Generally
speaking, compensation may be payable to persons deprived of an estate or interest in
land -

(a) as a result of a fraudulent transaction - such as forgery of a transfer or
mortgage of land;

(b) through the bringing of land under the operation of the Transfer of Land
Act;

(c) through the registration of another person as the proprietor; or
(d) due to an error in registration procedures.

For these reasons, the provisions of the Act provide that damages and costs of an action
may be recovered out of the assurance fund by an action against the Registrar of Titles as
nominal defendant. In circumstances where the amount claimed is greater than the
money held in the assurance fund, recourse is had to the consolidated fund for the
payment of the difference. To avoid administrative inefficiencies, the Bill proposes to
amend the Transfer of Land Act to delete reference to the assurance fund and provide
that, after the commencement of the legislation, compensation will be payable from the
consolidated fund. Further, the legislation will provide that the right of action will be
against the State of Western Australia with the Registrar of Titles as the nominal
defendant. The legislation will simply change the account from which the compensation
is paid or payable under the Act. It will not diminish the protection given to landowners
or persons deprived of an estate or interest in land.
The Transfer of Land Act presently provides for contributions to be made to the
assurance fund particularly in circumstances where land is brought under the provisions
of the Transfer of Land Act. In such cases, the present contribution rate is 0.2 of a cent
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for each dollar value of the land brought under the Act. It is proposed to take theopportunity to remove the collection provisions of the Transfer of Land Act to avoid the
inefficiencies that presently exist in the collection of a separate fee determined by land
value as a contribution to the assurance fund. The existing fee collection process is
complex and time consuming and the amount collected per annum is on average $62 000,
which is considered to be such a small amount as not to warrant the costs and
administrative difficulties of collection. The Bill will therefore remove the requirement
to make contributions to the assurance fund. It is further proposed that the existing
money contained in the assurance fund - currently approximately $2.7m - be transferred
to the consolidated fund and that the consolidated fund be liable for all existing and
future claims of compensation against the Registrar of Titles.
Notifications on title: The Department of Land Administration often receives requests
from government agencies and local authorities to be able to record information on
certificates of title of factors affecting the use and enjoyment of land. Recording such
information on title provides an effective means of alerting purchasers of any limitations
on the land being purchased. The legislation will benefit government agencies and local
authorities wishing to record notifications on title. In addition, prospective purchasers ofland will be provided with a wider range of information about restrictions affecting the
use or enjoyment of the land to be purchased. Another advantage will be to reduce or
eliminate the incidence of other legislation undermining the indefeasibility principle of
the Act without amending the Transfer of Land Act. Examples of where these provisions
could be utilised are as follows: By recording -

building envelopes contained in developments;
a compulsory requirement to connect to an authority sewer;
a notification that a particular building application has been approved in relation
to a new lot;
a requirement to leave a minimum area of land for the construction of a septic
system;
the imposition of a building or zoning control over a particular lot in a new
subdivision;
a Health Department warning as to contaminated land;
warnings relating to landfill.

However, the proposed procedure is designed to facilitate notifications on certificates of
title where the relevant agency or local authority considers it to be desirable. It is
important to note that the new procedure is not designed to remove the need for persons
dealing with land to investigate all aspects of the relevant property. Further, the Bill doesnot provide an ability for government agencies and local authorities to register charges on
land for the payment of moneys owing to them. They must be separately empowered to
do so under their own legislation. The Bill allows the recording of information only
about factors affecting the use and enjoyment of the land on the title.
The provisions of the Bill permitting the recording of notifications on title are wider than
the existing provisions of section 12A of the Town Planning and Development Act. The
Bill permits a local or public authority to record any factors affecting the use and
enjoyment of land. Section 12A of the Town Planning and Development Act is limited
to recording factors which, in the opinion of the Western Australian Planning
Commission, seriously affect the use and enjoyment of land.
Automatic creation of easements and covenants on plans and diagrams: This reform
arose out of a public seminar conducted by the Department of Land Administration in1989 in consultation with government and industry groups. At present, under the
Transfer of Land Act, when a person subdivides land by a plan of subdivision the
procedures, with one exception under section 167A of the Act, do not permit private
easements and restrictive covenants to be created by the plan presented to DOLA for
approval. Existing practice requires the plan to be approved, certificates of tide to be
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issued by the Registrar of Titles, and then easements and restrictive covenants to be
created by the proprietor in transfers between the proprietor and prospective purchasers
upon sale of each lot in the new subdivision. This is a cumbersome, confusing and
inefficient method of creating easements and restrictive covenants.

The proposed amendments will permit a subdivider of land to create easements and
restrictive covenants on plans of subdivision. Easements can be noted on the plan itself
through the use of short forms of easements - which may be varied by additional rights
created in an instrument - or in an accompanying instrument, showing the full terms and
conditions of the easements. Restrictive covenants are not created on the plan but are
created by an instrument accompanying the plan or diagram setting out the terms and
conditions of the restrictive covenant. In both cases of easements and restrictive
covenants, land which is to receive the benefit of the easement or restrictive covenant
may be outside the plan.

In all cases, an easement or restrictive covenant may be created even though, at the time
of creation, the lot burdened and the lot benefited are in the same ownership. The Bill
overrides the common law prohibition against an owner of land creating easements or
restrictive covenants which both benefit and burden land owned by the same owner. All
persons having a prior registered interest in the land or a caveator will be required to
consent to the creation of the easement or restrictive covenant.

The Bill provides also that an easement or a restrictive covenant for the benefit of a local
or public authority may be noted on the plan of subdivision, despite the fact that the local
or public authority does not own any land benefited by the easement or restrictive
covenant. These are known as easements in gross or restrictive covenants in gross.
Easements in gross will permit local or public authorities to choose between the
procedures presently contained in section 27A of the Town Planning and Development
Act, where the terms of the easement are prescribed in regulations, and the proposed
amendments, where the terms of the easement may be set out in an instrument lodged
with the plan. Restrictive covenants in gross will be a new feature for local and public
authorities to place restrictions on titles, subject to the owners' consent.

The Bill further provides that land contained in a plan of subdivision may have a
restrictive covenant noted on the plan. However, a restrictive covenant cannot be noted
on a plan unless the land burdened by the restrictive covenant is contained within the
plan and an instrument creating the covenant accompanies the plan of subdivision.
Easements and restrictive covenants on plans and diagrams of subdivision will come into
effect upon the creation and registration of the certificates of title, the subject of the
easements and restrictive covenants.

Significant benefits will result from the above reform and are as follows -

The process of subdividing land and simultaneously creating easements and
restrictive covenants will be simplified.

The proposal permits administrative efficiencies. Such efficiencies will permit
the Registrar of Titles to include details of the easements and restrictive covenants
in all certificates of title resulting from the plan of subdivision instead of one at a
time as is now the case. In addition, the registrar will not have to add an extra
diagram to certificates of title to evidence the creation of the easements.

Instead of many instruments to create the easement or restrictive covenant, one
instrument attached to the plan may now create many easements or restrictive
covenants.
The process of selling land in a new subdivision will be simplified because
prospective purchasers will be fully aware from a title search which easements
and restrictive covenants affect the land.

The legislation will provide to public and local authorities an alternative approach
to the creation of easements under section 27A of the Town Planning -and
Development Act.
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The legislation will give public and local authorities the ability to have the benefit
of a restrictive covenant over land without being required to own any land to be
benefited.
The legislation will permit public and local authorities to lodge an instrument
with a plan of subdivision specify'ing the rights and obligations not already
provided in the statutory short forms.

Short forms of easements: Under section 65 of the Transfer of Land Act, one statutory
short form of easement exists. This provides that whenever a transfer, lease or certificate
of tide uses the words "together with the right of carriageway over", the expression is
deemed to include the additional wording set out in schedule 9 to the Act.
It is proposed under the Bill to extend section 65 of the Transfer of Land Act so that it
applies where the right of carriageway is created not only by an instrument but also by a
plan. The number of short forms of easements will also be extended to include an
easement for a right of footway; water supply or drainage purposes; gas supply purposes;
transmission of electricity by overhead cable; transmission of electricity by underground
cable; transmission of television by underground signals through underground cables;
eaves and gutters; sewerage purposes; and party wall rights. When it is proposed to
create any of these easements it will be necessary in the instrument or plan to simply use
the short form of words contained in the Bill so that the Bill operates to incorporate the
detailed wording of the easement contained in the schedule to the Bill.
Approved forms: The Transfer of Land Act incorporates numerous schedules prescribing
the forms and content of forms to be completed by lodging parties when dealing with
interests in land. It is incumbent on the registra from time to time to update the content
of the prescribed forms to permit ease of completion by the lodging parties. Although the
Transfer of Land Act permits the schedule of the Act to be amended by regulation, such
an approach is considered unduly restrictive. This is especially so in the case of minor
amendments which are still required to be effected by regulations being made to the
schedules. Minor changes cannot be implemented quickly because of regulatory
procedures to be followed.
Due to the cost and delay in introducing an amendment to a regulation, the Bill proposes
to remove some of the forms from the schedules and to provide instead that those
documents be prepared in a form approved by the Registrar of Titles. The major
exception to this approach will be powers of attorney which will still be contained in the
prescribed form of the Act. This proposal is in keeping with the Government's policy of
removing unnecessary regulatory procedures and of removing from legislation matters
such as forms which may require amendment at any time.
Witnessing of instruments under the Transfer of Land Act: The Bill proposes that all
documents dealing with interests in land in Western Australia signed in Australia will be
duly executed if the interest holder's signature is witnessed by a person who -

(a) is not a party to the document; and
(b) is authorised under a law of a State or Territory of Australia to witness

statutory declarations.
Although it is not specifically provided for in the Bill, it will be the responsibility of the
witness to ensure that the person signing the document is doing so of his or her own free
Will.
It is considered that persons who are authorised to witness statutory declarations are
numerous. This witnessing requirement would not impose an unreasonable burden upon
persons seeking to have their signature witnessed by such a qualified witness. The
provision has the benefit of ensuring that the document is properly witnessed. This
requirement purposefully introduces an element of formality into the witnessing of
documents. This is to ensure that these documents are not witnessed in a frivolous
manner. Further, this requirement may prevent the witnessing of a document in
circumstances where the person signing the document is doing so as a result of undue
pressure.
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The Bill simplifies greatly the existing requirements for witnessing documents outside
Australia. The Bill removes the complicated distinctions between circumstances when
the documents are witnessed within the British dominions and when they are witnessed
in countries which are not within the British dominions. Documents dealing with
interests in land in Western Australia under the Act when signed outside Australia will be
properly executed if the interest holder's signature is witnessed by members of
Parliament, mayors of towns or cities, judges, magistrates, Australian consular officers,
notaries public, lawyers, doctors, university lecturers, school teachers and persons having
managerial responsibility in a bank.
Notices given by mortgagees under section 106 of the Act: The Bill removes the
requirement for default notices being sent by the mortgagee to the mortgagor under
section 106 of the Act by registered mail. Registered mail no longer exists in Western
Australia as a mail service. Further, the Bill permits mortgagees to serve default notices
under section 106 on mortgagors to an increased number of places for service rather than
the address of the mortgagor on the register. A mortgagee will now be permitted to serve
a default notice under section 106 by any one or more of the following methods -

(a) .Personal delivery of the notice on the mortgagor;
(b) certified mail to the address of the mortgagor in the register;
(c) certified mail to the current address of the mortgagor;
(d) leaving the notice in a conspicuous place on the mortgaged property; or
(e) a notice sent to a facsimile number specified by the mortgagor to the mortgagee

as being an address for service of notices under section 106 of the Act.
The Bill removes the anomalous situation which occurs when mortgagees are required to
serve default notices on mortgagors at an address in the register book which is out of
date. The Bill allows mortgagees to serve mortgagors with a notice of default at their
current address if that is different from the address contained in the register.
Service of notice provisions: The Bill seeks to modemise the general provisions of the
Act relating to the service of notices required to be sent under the Act. The Bill removes
the necessity to require that notices be sent by registered letter as registered mail is no
longer used. Sections 30, 137 and 240 of the Act require that caveators state an address
within the limits of the city of Perth for service of notices. A requirement for service in
the city of Perth is considered unnecessary due to the present modem methods of
communication, and has been removed. In recognition of current business practices,
facsimile transmission of notices by the Registrar of Titles is to be authorised as a
method of service. The Bill further permits certain persons wishing to change the record
of their address for service, or a facsimile number given as an address for service, to do
so by lodging an approved form changing the address with the Registrar of Titles. In the
past, many complaints have been received by DOLA about notices which have been sent
to owners of land at former addresses because these were the addresses shown in
previous instruments which were not updated.
Refusal to produce duplicate certificate of title: Sections 76 and 77 of the Act deal with,
among other things, the circumstances in which a registered proprietor has unlawfully
refused to produce his or her duplicate certificate of title when required to do so by the
Commissioner of Titles or a court. In essence, sections 76 and 77 provide that the
commissioner may issue a requisition requiring a proprietor to deliver up his or her
duplicate certificate for the purposes of a transaction. If the proprietor refuses to do so,
the commissioner has the power to direct the registrar, at his own cost, to commence, a
legal action in the Supreme Court requiring the proprietor to show good cause why he or
she refuses to produce the duplicate certificate of title. If the proprietor refuses to answer
to this, the court may order that the proprietor be arrested and brought before a judge to
give an explanation why he or she refuses to produce a duplicate certificate. If the
proprietor fails or refuses to offer a sufficient reason for his or her refusal to produce the
duplicate certificate and continues to refuse to produce it, the court may gaol the
proprietor for that refusal. This allows the Commissioner of Titles to give a direction to

12431



the Registrar of Titles to cancel the certificate of title and the duplicate and to issue a new
title. However, it is arguable that the provisions of section 77 may require the new
duplicate certificate of title to be issued to the existing registered proprietor, and not to
the person entitled to it.
The Bill proposes amendments to section 76 and 77 that are designed to remove the
problems of -
(1) The cost of legal action under sections 76 and 77 of the Transfer of Land Act

being undertaken by the Registrar of Titles at the direction of the Commissioner
of Titles where a person unlawfully refuses to produce a duplicate title. The Bill
achieves this by providing that the party seeking the title is given the right to take
an action against the person refusing to produce a duplicate title. As a result that
person will incur legal fees for that action, and not the Department of Land
Administration. This will prevent DOLA from being involved in what is
essentially a private dispute for the production of a duplicate certificate of title for
the benefit of a private person and not the State.

(2) The possible inadequacy of the provisions of section 77 which provides that the
new title, when created by the registra after the court order, is to be returned to
the person refusing to produce it, as the registered proprietor. The Bill now
proposes that a court may order that the certificate of title be delivered to a person
other than the registered proprietor, that is, to the person who in the court's
opinion is entitled to it.

General penalties under the Act: A review of the Act has revealed that the current
penalties for offences under the Act are $200 or a maximum term of imprisonment of
10 months or both. Penalties under the Act were previously reviewed in 1950. It is
considered that the penalties are out of date with modern Statutes, and do not bear any
relationship to possible offences under the Act relating to dishonest dealings with
interests in land. Such offences could involve the gain and loss of significant assets by
unscrupulous persons against innocent parties. The Bill seeks to provide that the Act be
amended to provide for fines of up to $ 10 000 or imprisonment of up to two years or both
for offences committed under the Act. This new penalty regime in the Bill will give the
judiciary sufficient scope to deal with offences and impose an appropriate. fine,
imprisonment or both, depending upon the gravity of a particular offence.
The changes made by the Bill are wide ranging. The reforms contained in it will have a
beneficial impact on the lives of people owning land in Western Australia and will also
provide more flexibility and scope for development of land. It is intended that public and
industry consultation on this Bill will occur over the Christmas recess with a view to
debating the Bill early in the autumn session of 1996. Therefore, the Bill will lie on the
Table of this House during that period to allow this to occur. I commend the Bill to the
House.
Debate adjourned, on motion by Hon Tom Helm.

AGRICULTURAL LEGISLATION AMENDMENT AND REPEAL BILL
Receipt and First Reading

Bill received from the Assembly; and, on motion by Hon E.J. Charlton (Minister for
Transport), read a first time.

Second Reading
HON EJ. CHARLTON (Agricultural - Minister for Transport) [8.57 pm]: I move -

That the Bill be now read a second time.
The Bill has two distinct parts: First, to repeal the Soil Fertility Research Act 1954 and
allow for the soil fertility research fund reserves to be transferred to the grain research
committee of Western Australia, formed under the Grain Marketing Act 1975; and,
secondly, to amend the Grain Marketing Act 1975 to allow the Grain Pool of Western
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Australia to purchase prescribed grains for cash. These two issues are dealt with
separately.
Amendment of the Grain Marketing Actand repeal of the Soil Fertility Research Act: In
accordance with section 6 of the Soil Fertility Research Act, this Act was reviewed and
the report tabled in Parliament in June 1995. In part the report recommended that -
(1) The trustees of the soil fertility research fund be invited to prepare guidelines for

the continued management and application of funds.
(2) The soil fertility research fund reserves be transferred to the grain research

committee of Western Australia under agreement to manage and apply the funds
in accordance with the above guidelines.

(3) The Soil Fertility Research Act be repealed.
The soil fertility research fund was established in 1954 via the imposition of a voluntary
levy on wheat. In 1957 the Commonwealth established compulsory research levies, and
the soil fertility research fund reserves were directed to special purposes. The balance of
the fund has increased over the years due to interest earned, rising from $262 000 in
1984-85 to $552 000 in 1992-93.
To carry out these recommendations it is necessary to amend the Grain Marketing Act to
allow the transfer of the soil fertility research fund reserves to the control of the grain
research committee. In order to have them accounted for separately from other funds
under this committee's control, and to ensure continued funding of scholarships known as
wheat grower scholarships, it is necessary to specify in the Act an appropriate procedure.
As the Soil Fertility Research Act will no longer have a useful purpose once the funds
have been transferred, the Act can be repealed.
Cash prices for prescribed grains: Currently under the Grain Marketing Act, the Grain
Pool is required to offer pooled receival arrangements for all prescribed grains - barley,
angustifolius lupins, rapeseed, commonly known as canola, and linseed. The Act
currently prevents the Grain Pool from offering growers cash prices for these prescribed
grains. Western Australia's grains industry is now demanding a greater range of payment
options for growers, including cash prices for spot and forward delivery of prescribed
grains. The Grain Pool has responded to these demands and has requested this
amendment to the Act. The amendment is also supported by the two major grower
organisations in Western Australia, the Western Australian Farmers Federation and the
Pastoralists and Graziers Association. The amendment will give the Grain Pool the right,
but not the obligation, to offer cash prices for prescribed grains. This will allow it to
offer a fixed price option for barley, lupins and canola and to operate more effectively in
the Australian domestic market. This amendment will bring the pricing options for
prescribed grains into closer alignment with pricing options currently available for wheat.
It will also allow the Grain Pool to operate on an equal footing with other buyers on the
domestic market. These buyers are currently able to offer farmers cash prices for
prescribed grains purchased under permit.
The Grain Pool will have the ability to re-sell prescribed grains purchased for cash, both
on the domestic market or to any open pool available for that grain. The Grain Pool has
indicated it will sell prescribed grains purchased for cash on the export market only in
rare circumstances. The board of the Grain Pool has developed a policy that all
prescribed grain purchased for cash 'will be separated from pooled grain, and treated as a
traded grain under division 2 of the Grain Marketing Act. The Grain Pool has indicated
that it does not expect any detrimental impact on pooled grain returns as a result of this
amendment.
The industry, including the Grain Pool, sees these amendments as a significant step
towards allowing greater marketing freedom on the domestic grain market. As soon as
these amendments are in place, the Grain Pool board will review its policy on the issuing
of permits for the sale of prescribed grains. This policy currently prevents traders,
including the Australian Wheat Board, from purchasing prescribed grain for resale on the
domestic market. The amendment will also open the way for warehousing of prescribed
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grains by Cooperative Bulk Handling Ltd. This will allow for greater utilisation of the
State's bulk handling system.
The Minister for Primary Industry, after consultation with the Grain Pool, will set the
maximum amount of prescribed grain which can be purchased for cash in any season.
This will allow the Minister to limit the volume of prescribed grain purchased for cash to
levels at which the risk is seen as acceptable by both parties. Under the Financial
Administration and Audit Act, any limit on cash trading will be reported through the
Grain Pool's annual report to Parliament, a copy of which is sent to every grain producer
who deals with the Grain Pool.
The Grain Marketing Act currently requires the Grain Pool to account for all traded
grains separately. The amendment does not alter this provision, and future trading of
prescribed grain will require each type of grain to be accounted for separately. These
accounts are published in the Grain Pool's annual report. Any surplus or deficit made on
trading prescribed grains purchased for cash would be reflected in the reserves under
section 34D of the Act. This reserve has been built up from money the Grain Pool has
accumulated through trading in authorised grains, mainly oats. As at 31 October 1994
this fund had a balance of $8.06m. The amendment stipulates that should deficits under
the trading division exceed the trading reserves held, the Grain Pool may use money held
in its general reserve to cover these deficits, but must first seek written approval from the
Minister for Primary Industry. The Grain Pool general reserve held $19.87m as at
31 October 1994. 1 commend the Bill to the House.
Debate adjourned, on motion by Hon Tom Helm.
[Quorum formed.]

LOCAL GOVERNMENT BILL
Commifttee

The Deputy Chairman of Committees (Hon Murray Montgomery) in the Chair; Hon E.J.
Charlton (Minister for Transport) in charge of the Bill.
Clause 1.1: Short title -

Hon A.J.G. MacTIERNAN: I will not use the short title to speak generally on the Bill
because we did that during the second reading debate. However, I want to comment on a
development in this legislation which will mean the Committee will not have the
opportunity to discuss the preamble to the Bill.
The DEPUTY CHAIRMAN (Hon Murray Montgomery): Order! Under Standing Order
No 236 the preamble can be debated at the end of the Committee stage.
Hon A.J.G. MacTIERNAN: How can that rule apply when it is not a preamble to the
whole Bill, but a preamble to a particular part of the Bill?
The DEPUTY CHAIRMAN: The advice I have been given is that the Committee will
have the opportunity to deal with the preamble before it debates the title. We are
currently debating the short title.
Hon A.J.G. MacTIERNAN: I want to clarify this situation because there are a series of
preambles. It is not a normal situation where the preamble is the preamble to the entire
Bill; it is a preamble to a part of the Bill. Can we ensure that that standing order will
apply, because that will mean that at the end of the entire debate we will need to go back
to the preamble in each part?
The DEPUTY CHAIRMAN: That is my advice.
Hon A.J.G. MacTIERNAN: Does that make sense?
The DEPUTY CHAIRMAN: My advice is that we will end up going back to the
preambles and taking them one at a time. There will be nine.
Hon A.J.G. MacTIERNAN: Can the Deputy Chairman point to the relevant standing
order?
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The DEPUTY CHAIRMAN: It is Standing Order No 236(a)(v).
Hon A.J.G. MacTIERNAN: I am unclear whether the description refers to a preamble to
a part. I thought perhaps it would be read as a preamble to the Bill.
The DEPUTY CHAIRMAN: This Bill is somewhat different from others. My advice is
that the preambles will be taken at the end of the Bill.
Hon B.K. DONALDSON: Many councils have a loose leaf version of the Act. That
version was sought by local governments for many years. When amendments occurred
local government councils used their environmental health officer or another member of
staff to clip and paste the loose leaf amendments into the Act. After a lot of lobbying the
loose leaf version was made available to councils. I believe that in a court of law the
bound version must be used, but seldom would the average council need that.
Technology is advancing and many local governments have the Act on computer.
Therefore the amendments can be inserted. This Bill will be enacted on 1 July 1996, and
during the next couple of years the legislation may require amendment to address any
problems that arise. I have discussed this matter recently with people in local
government. They presume that the loose leaf version of the Act will be made available
as a service by the Department of Local Government. I had intended to raise this issue at
the second reading stage. I have spoken to the chief executive officer of the department,
Mr John Lynch, who considers that the service could be provided for a fee. I can
confidently say that most councillors in Western Australia would not necessarily have
access to modern computer technology. Such councillors would appreciate the
opportunity to continue to receive the loose leaf version of any amendments. Is it
possible that the Minister and the department will be prepared to offer that service to
local government so that they can continue to receive the loose leaf version?
Hon KIM CHANCE: I was interested to hear the comments of Hon Bruce Donaldson.
They made a lot of sense. Although the Minister has been making some last minute
arrangements, I think he has taken on board those comments. The Local Government
Act is indispensable in my electorate office. We need to refer to that Act when issues are
raised from time to time. The loose leaf version of the Act is useful. We do not have it
on disk in my electorate office because we do not have much need for it. The loose leaf
version has been a tremendous help to us. However, I understand why electorate officers
and local government officers would require the Act in electronic form.
Hon E.J. CHARLTON: I am advised that the Minister will be happy to consider the
suggestion to maintain the current position. Not every council has the technology to
enable it to put the Act onto computer. I think the Minister will respond positively.
Hon KIM CHANCE: I refer to the means of election of councillors. I wanted to refer
this matter to the Minister at the second reading stage but it required a complicated
response and I realised that the Minister did not have a lot of time. I understand that the
original draft of the Bill contained a proposal for proportional representation voting, and
as consideration of the Bill matured the first past the post option was preferred. Can the
Minister explain the decision now, to avoid discussion later on?
Hon E.J. CHARLTON: Proportional and preferential representation voting were
considered, but proportional representation was the preferred option. We consulted
widely with a range of people. .In that consultation process a number of key components
were examined, one of which was the voting system. Opinions were widespread in the
community, local government councils, and the government arena. However, as Robert
J. Hawke would say, the consensus was that proportional'representation was the preferred
system. That is the reason the Government decided to adopt the first past the post
principle.
Clause put and passed.
Clause 1.2: Commencement -
Hon A.J.G. MacTIERNAN: The Bill contains a great deal of substance which will be
dealt with by regulation. I understand that is one of the reasons that I July 1996 is the
date set for the legislation to come into operation.
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Is the Minister confident that these regulations will be completed by that date, and has
work on them commenced? I note that it was said during the Assembly debate that work
on those regulations could not commence until such time as this Bill became an Act. I
am not sure why that is so. I thought some start could have been made on those
regulations, given that the basic thrust of the legislation has been agreed to. Will those
regulations be ready by I July 1996, and will the regulations be tabled before 1 July so
that we have an opportunity to see them before this Bill comes into operation?
Hon E.J. CHARLTON: The reason that 1 July was chosen as the commencement date is
that it will provide time for the regulations to be drafted. A start has been made on the
regulations. As the member will appreciate, this Bill has been a long time in the making,
and it has been in final form for some time, apart from a few minor changes and also the
amendments that will be made in this place. The regulations will be tabled before 1 July.
Clause put and passed.
Clause 1.3: Content and intent -

Hon A.J.G. MacTIERNAN: This clause deals with the restructure of local government,
and we do not have a problem with that.
Clause put and passed.
Clause 1.4: Interpretation -
Hon A.J.G. MacTIERNAN: I move -

Page 4, lines 1 to 5 - To delete the lines.
I am concerned about the concept of a 75 per cent majority that is introduced in this
clause and also discussed later in the Bill. The Bill provides that a range of decisions can
be made by a council only if there is a 75 per cent majority. That is fundamentally
undemocratic. It puts in place a tyranny of minority. It stands in stark contrast with the
notion of absolute majority, which is 50 per cent plus one of those people who are
entitled to vote. That is a very fair system because it ensures that important decisions
cannot be made without the approval of more than half of the members of a council. This
75 per cent majority provision will ensure that a minority of councillors can thwart the
will of the majority. There are times when we need to protect minority interests, but
those matters that the Bill states will require a 75 per cent majority are not matters that
relate to the protection of minority interests. This is a fundamentally unfair and
undemocratic concept. If we do need this provision in regard to certain matters that will
be voted on by a council, perhaps those matters should be the subject of a referendum of
ratepayers.
Hon E.J. CHARLTON: This matter was discussed in the other place, and the benefits are
a matter of conjecture. It was put to the Government that there should be some
safeguards in the legislation, and that is the reason for this provision. The member
believes that this provision may create difficulties because a small group of people may
prevent a council from achieving a 75 per cent majority. However, the Government
wants this provision in the Bill. Only time will tell whether there are problems with this
provision. I think we will have a lot of debate about a number of clauses in the Bill. We
have acknowledged that, and that is why a number of changes were made in the
Legislative Assembly, and also why further amendments will be made in this Chamber,
but, in this case, the Government does not support the proposal to delete the lines.
Hon KIM CHANCE: I share Hon Alannah MacTiernan's concerns about this clause, but
perhaps not for the same reason that she expressed. My opposition is more a
philosophical position, and it amounts to the fact that with any absolute majority
provision, unless half of the people who are entitled to vote in a particular franchise do
vote, the decision is negatived. That means that the absence of a councillor from a
meeting will effectively be taken as a no vote. The reason I find that a touch offensive is
that in. the second wave industrial relations legislation, the strike provisions were
constructed in exactly the same way. In other words, if 20 union members in a
workplace were entitled to vote and only nine members voted, the 11I people who did not
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vote would be taken as having voted no, and even though nine members had voted to
take strike action, the end result would be in the negative because I1I people had not
voted. That is not a democratic outcome. That is straying a little from this Bill, but the
principle is the same. If a majority of the councillors voted in the affirmative on a
decision which according to this Bill required an absolute majority, but not all of the
councillors were present at that meeting, the vote would automatically be negatived.
There may be occasions when it is difficult to have all the councillors present, and a
specific matter may not be dealt with simply because it requires an absolute majority and
the required number of councillors is not present. I am concerned that that may deny to
lncl government the right to self-determination.
Hon E.J. CHARLTON: What Hon Kim Chance says is correct, but it has a counter
argument. There are certain circumstances in this place when an absolute majority is
required, which is more than half of the number of people eligible to vote. Therefore, if a
couple of members were away it would make a difference to the outcome. That would
not be the case if a simple majority were required. The specific points set out in clause
1.4 are considered to be significant decisions and local government must follow a certain
path. It may be that in the long term this will not be practical, and one occasion out of
100 will be a problem. However, it is the intention of the Government that this clause
will provide safeguards in the decision making process where decisions are controversial
and could be contested.
Hon SAM PIANTADOSI: I am heartened that the Minister has acknowledged the valid
point made by Hon Kim Chance about the Government's views on this issue and its
treatment of the trade union movement. The Minister seems to be plodding along with
this Bill and giving the impression that although there are some problems the
Government will give it a trial. This legislation should not be implemented on a trial and
error basis. Will that be the Government's policy with not only this legislation, but other
legislation? The Minister cannot compare the operations of this Chamber with local
government; our systems are different. I am worried because the Minister gives the
impression that these problems will sort themselves out.
Hon E.J. CHARLTON: It was not my aim to give that impression. This legislation has
been eight years in the making, and I do not think anybody would say that everything
contained in this Bill will be 100 per cent correct and will not need to be changed. On
the other hand, I am not plodding along. These issues will not come up at every council
meeting; in most cases they will come up once every couple of years. This clause relates
to special provisions, not every vote. I was giving an across the board response to
comments made by Hon Kim Chance and Hon Alannah MacTiernan on paragraph (a).
When councils make decisions on important issues they need that majority. It is not a
matter of plodding along and taking a relaxed attitude. The point made by Hon Kim
Chance is valid, and he has strong grounds for arguing the point. However, the
Government has made the decision that this is the way it will be. We have kicked this
around over and over again and this is what the Government wants.
Hon Kim Chance: The Government's view is that the requirement for an absolute
majority will provide a guarantee that when a decision of that type is made it will have
credibility.
Hon E.J. CHARLTON: Yes; it must be an absolute majority so no-one can say, "Well,
half of them were not present." I have seen this work in reverse. When members of
council are faced with a decision they disqualify themselves because they have a vested
interest in a particular aspect of the issue. Local government has gone overboard on this.
Hon Kim Chance: They have tough rules.
Hon E.J. CHARLTON: I have attended council meetings where councillors have
disqualified themselves for all sorts of reasons, and the end result is that councillors who
were elected to represent people are not voting on a range of issues.
Hon Kim Chance: We have imposed rules on councils that we would not think of
imposing on ourselves.
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Hon E.J. CHARLTON: Exactly.
Hon Graham Edwards': We have not yet had the opportunity to vote on pecuniary
interest legislation.
Hon Kim Chance: The pecuniary interest provisions for local authorities are very tough.
Hon E.J. CHARLTON: The community is calling for even tougher laws for local
government, and that has brought about these restrictions on councillors.
Hon A.J.G. MacTIERNAN: The Minister has lost me a bit. We are talking about the
absolute majority and the need to ensure that certain key decisions must achieve 50 per
cent plus one. I endorse that. It is not as rare as the Minister thinks. My experience on
the City of Perth was that at least half a dozen items each month required an absolute
majority. I am puzzled because the Minister spoke about the problem where a few
councillors might seek to abstain from a difficult decision by declaring an interest in that
decision. I recognise the problem that the Minister described, but I cannot see how the
provision will solve the problem. Surely the provision would make it harder to make a
decision.
Hon E.J. Charlton: I was referring to clause 1.4(a), which relates to absolute majority. I
was simply expanding on the point.
Hon KIM CHANCE: Something that the Minister said has worried me. When I first
raised this issue, I had not thought of the point that the Minister made. Obviously a
councillor cannot vote if he is disqualified from voting under pecuniary interest
provisions. What would happen if several councillors had a common pecuniary interest;
for example, if they were directors of the local cooperative store? That is possible in a
small council. What would happen if five of the eight councillors on a council were
directors of the cooperative store? That would mean that only three councillors were
entitled to vote and the council would therefore always be denied an absolute majority in
that regard.
Hon E.J. CHARLTON: We are straying a little from the issue. Where an absolute
majority is required, obviously pecuniary interest provisions will not apply. An absolute
majority will be required in special cases and a 75 per cent majority will be required in
other cases. With regard to the general simple majority, where a pecuniary interest is
involved, it will be possible to disqualify a member and that person would not be able to
vote. In relation to the absolute majority issue, that is not expected to be a problem
because the pecuniary interest provision will not be a factor.
Hon Kim Chance: So the nature of the issue takes that provision out?
Hon E.J. CHARLTON: Yes.
Hon A.J.G. MacTIERNAN: I would like to clarify this point. I may be a little confused
here. However, from my experience, the kinds of decisions that required absolute
majorities were those involving planning decisions. In such cases, relevant pecuniary
interest issues tend to arise. I am not sure which issues the Minister is referring to in
relation to absolute majority issues when he says that absolute majority issues would not
involve declarations of pecuniary interest.
Hon E.J. CHARLTON: The provision here does. not differ from the definition in the
current Act and is in the Bill on that basis.
Hon A.J.G. MacTIERNAN: I do not disagree with the idea of an absolute majority.
However, is the Minister arguing that the 75 per cent majority is also contained in the
existing legislation?
Hon E.J. Charlton: No.
Hon A.J.G. MacTIERNAN: That is what I am primarily concerned about and that is why
I wish to press my amendment.
Amendment put and negatived.
Clause put and passed.
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Clause 1.5: Descriptions in italics not part of the law -

The DEPUTY CHAIRMAN (Hon Murray Montgomery): As I said, unless I was
corrected the preamble would be taken as being read at the end of the Bill. Clause 1.5
refers to all the *explanatory memoranda throughout the Bill. If members wish to discuss
those parts, they must do so now.
Hon GRAHAM EDWARDS: I apologise for raising this point now, but I had intended to
ask the Minister earlier whether, given the nature of the Bill, he would make Committee
notes available to opposition members. In the next few minutes, will the Minister
consider that as it may help the Committee in its deliberations? When I was a Minister,
from time to time I would provide Committee notes.
Hon E.J. CHARLTON: I have no problem with making the notes available. There are
47 pages and we can have them copied as we proceed with the debate.
Hon AJ.G. MacTIERNAN: I am glad to see that my doubts were vindicated about the
alleged preamble being considered at the conclusion of the Bill. When the issue of the
explanatory memoranda or preambles was raised in the Legislative Assembly, it was
claimed that they were not part of the Bill and were not something that members needed
to worry about. However, we understand from the Minister that many more explanatory
memoranda will be included in legislation. Although that could be useful to ensure that
the Bill communicates its intention to the general populace and we support that
endeavour, we may need to amend standing orders to give us the right to consider the
content of explanatory memoranda. The way in which we are having to debate the issue
now is obviously not satisfactory. We are having to debate all the explanatory
memoranda at once. Effectively, that. means that, if we were to scrutinise the Bill
properly, we would have to debate the entire content of the legislation under this clause.
We must seriously consider amending standing orders to allow us to examine the
accuracy of the preambles. We accept that they are a good idea. According to clause
1.5, the memoranda explain the Bill, but are not part of the Bill. I draw members'
attention to the provisions of the Interpretation Act which make it clear that a range of
extrinsic material can be taken into account when ascertaining the intention of legislation.
They go on to list a number of categories of material that would fall within this
legislation. In any event, there is a general provision that would ensure that this
material, while not a formal part of the legislation, was extrinsic material that could be
used in the interpretation. Given that that will be relevant in determining how the
legislation is presented, it is important that we have the capacity to say, "Hold on. Let us
look at this. Does this really reflect what the legislation is doing?" I do not suppose that
there is much we can do about it now. Although he is keen to debate this all night, I
imagine that the Minister does not want us to go through each introductory part and
comnment on whether it adequately and accurately sums up the intention of that part. I am
interested to hear the Minister's comments on that and whether he is prepared to make a
reference to the Standing Orders Committee so that in the future when legislation of this
type comes forward we have a mechanism by which to examine it.
The DEPUTY CHAIRMAN (Hon Cheryl Davenport): I indicate to the member that this
is not something that can be considered by the Standing Orders Committee because it is
an explanatory memorandum and not part of the Bill. That is not an option.
Hon A.J.G. MacTIERNAN: I am sure it is part of the Bill but it might not be part of the
Act.
The DEPUTY CHAIRMAN: That is exactly what it says.
Hon A.J.G. MacTIERNAN: It states -

A description that is printed in italics at the beginning of a Part of this Act
explaining what it is about is not part of the Act.

Although I agree that it is not part of the thing that is considered to be an enactment at the
end of the day, nevertheless it forms part of this Bill. It is presented to us under the
heading of the "Local Government Bill".
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The DEPUTY CHAIRMAN: The only place that we can discuss this is in in relation to
clause 1.5.
Hon AJ.G. MacTIERNAN: I appreciate that now. As I said, I am not anticipating that
the Minister will be able to do anything about it immedately. However, it is something
that we will reflect upon. If we are to bring legislation into this place that has
incorporated in it in one way or another a series of statements, that gives an indication
that those statements have in some way the imprimatur of this place. We need some
mechanism by which we can look at those statements. I should imagine that the standing
orders are flexible enough to provide some capacity to do that. I understand that that is
not something that can be done under the standing orders as they now stand.
Hon E.J. CHARLTON: As the Deputy Chairman (Hon Cheryl Davenport) has stated,
this is not something to be considered by the Standing Orders Committee. It is an issue
that will need to be determined by the.Government in consultation with parliamentary
counsel in the drafting of legislation. That is where that situation would be best
considered.
Hon George Cash: Perhaps the member should look at section 32 of the Interpretation
Act.
Hon E.J. CHARLTON: Section 32(l) refers to the headings of the parts, divisions and so
on into which a written law is divided and so on. It is introductory comments describing
what is contained therein.
Hon George Cash: It has no legal status at all.
Hon E.J. CHARLTON: We can debate whether that properly describes the content of the
Bill. It is simply pointing out that that is its purpose.
Hon George Cash: Section 32 of the Interpretation Act applies to headings, footnotes
and side notes.
Hon A.J.G. MacTIERNAN: The Minister has just referred me to section 32 of the
Interpretation Act, which provides -

The headings and parts, divisions and subdivisions into which a written law are
divided form part of the written law.

Interestingly that contrasts with clause 1.5.
Hon George Cash: I did not hear the first part of the member's argument. However,
section 32 is very clear as to the legislative effect.
Hon E.J. Charlton: Clause 1.5 provides that that is not part of the Act.
Hon AJ.G. MacTIERNAN: Section 32(l) stands in contrast with clause 1.5 of this
legislation. Clause 1.5 provides that the descriptions are not considered to be part of the
Act. Nevertheless, they have effect by virtue of section 19 of the Interpretation Act.
Hon E.J. Charlton: Both this clause and the Interpretation Act provide that it is not part
of the Act.
Hon A.J.G. MacTIERNAN: I accept that.
Hon E.J. Charlton: I said that I believe that we as a Government should consult with the
Opposition and discuss it with parliamentary counsel.
Hon A.J.G. MacTIERNAN: We should do that as a Parliament. However, if this is
coming before us, by implication we are giving authority to it We therefore need the
capacity to assess whether it is an accurate description of the legislation, because that can
affect how the legislation is interpreted.
Clause put and passed.
Clause 1.6: Crown not generally bound -

Hon A.J.G. MacTIERNAN: Some concern has been expressed about this clause. This
clause provides that the Act does not bind the Crown except to the extent that is expressly
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stated. There is concern about the payment of rates by state government facilities that
have premises within a local authority. These might be semi-profit organisations such as
child care centres that charge fees, a range of health facilities such as public hospitals, or
education related facilities. Concern was raised in the Legislative Assembly and I do not
think it was properly answered.
Providing protection for the State Government seems to be somewhat at odds with the
Hilmer report, which the Government seems in all other areas to have embraced. The
concern is that to a considerable extent the other ratepayers in the area are cross-
subsidising state government facilities, such as the upkeep of the verges of the roads in
the area and rubbish collection. Would the Government pay for rubbish collection and
does the Government need planning approvals? I note that, strictly, planning approvals
do not come under this legislation but the principle is the same. I am interested to know
why the Government has decided that the Crown should not be bound in the important
area of the issuing of rates.
Hon E.J. CHARLTON: Simply because it is an accepted fact that the State Government
is not liable for rates in its dealings with local government. It started because local
government is a part of State Government. It would simply be paying money to itself.
That is the Constitution of the State and it has been like that since time immemorial.
Obviously Hilmer may have some impact on that in future, but it could have an impact
on a range of things in various directions. We must not jump that hurdle before we come
to it. With regard to the hospital and garbage removal services which are being either
contracted out or privatised, it must not be forgotten that the Government retains
ownership. Only when the Government sells the organisation will it become rateable.
There is no question about the State Government being exempt because local government
is a devolution of State Government.
Hon A.J.G. MacTIERNAN: I realise that is the history but it does not mean it is
economically rational today. A disproportionate number of facilities are based in some
parts of the metropolitan area. As a result, those areas suffer a loss in their normal rate
revenue and it means a greater degree of cross-subsidisation by the people in that area.
Some local authority areas have very little government infrastructure so the degree of
cross-subsidisation does not exist. I am not suggesting this is the biggest issue in the
world but certainly because the taxation is not collected in the same way at local
government level as it is at state government level, requiring local government to provide
that sort of subsidy for government facilities can create some economic distortions. The
point is complex but I do not think it is good enough to say that because local
government is enacted under state government law, the Government should be able to do
what it likes and not pay rates if it does not want to. The attitude displayed is one of the
reasons for such a strong push a few years ago to have local government written into the
federal Constitution, so that it had status and was not the mere plaything of the State
Government.
Hon E.J. CHARLTON: In a perfect world all those things would be right, but the
community has only a certain amount of funding which is spread throughout the whole
system. Naturally, there is a disproportionate capacity in some local authorities to attract
rates. That is part and parcel of the federal assistance grants and other financial packages
on which local government operates. We all acknowledge that local government has an
increasing responsibility and not enough funds with which to operate. The same can be
said of the State Government and its negotiations with the Federal Government. Its
inability to attract fair funding is also acknowledged. However, that is the system in
Australia. Allowing local government to rate state government owned land or property
could be done, but if local government received that extra income adjustments would be
made in other ways. I acknowledge the point that it is not a level playing field because
some councils have a lot more Crown land, vacant land or land tied up under state
government control, than do others. It does not make it right, but it is the way things are.
I agree that it is an unfair situation but that is the reason for the provisions.
Clause put and passed.
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Clause 1.7: Local public notice -

Hon AJ.G. MacTIERNAN: The Institute of Municipal Management is concerned about
some of the uncertainty and the penalties in this clause. The idea of two levels of notices
being required is a sensible one, so the Opposition supports the general thrust of the
clause. The Institute of Municipal Management is concerned about subclause (1)(a)
dealing with the requirement to publish a notice in a newspaper circulating generally
throughout the district. The institute feels the word "generally" is too vague. A more
substantive point is that raised in subclause (2)(b) which states that the notice must be
exhibited for a reasonable time. Has this clause been amended since the institute saw a
copy?
Hon E.J. CHARLTON: I am not sure whether this was amended, but some amendments
were taken on because of the recommendations from that organisation. The intent is
quite plain, and I 'think the member will agree there is a substantial benefit in the way in
which it is endorsed in the clause.
Hon A.J.G. MacTIERNAN: It has been noted here that a change was made to the
legislation by the addition of subclause (2)(b)(ii). I have no further difficulty with that.
Clause put and passed.
Clauses 1.8 and 1.9 put and passed.
Clause 1.10: Decisions by special majority -
Hon A.J.G. MacTIERNAN: Thbis clause gives content to that 75 per cent majority. It
provides that where a footnote is inserted into the legislation requiring a special majority,
generally speaking a decision can be made only with a 75 per cent majority. I think I
have set out quite clearly that the result of that will be that a small group of councillors
who may or may not have a vested interest in the status quo will be able to prevent the
majority from exercising the decision making. I do not think there can be any
justification for this clause. If we want a form of entrenchment where certain
constitutional provisions are considered so important within local government and should
not be changed just with an absolute majority, the requirement should follow the model
of State and Federal Governments that a referendum be held. This is an unsatisfactory
clause and will allow an undemocratic group. Thbere are much better mechanisms for
providing for entrenchment of those parts of local government which perhaps require a
greater degree of contemplation. We should be following the models which we have set
in place in Federal and State Government in order to provide for the protection of
democracy. This is fundamentally an anti-democratic provision and is essentially
unnecessary because there is a much better and fairer mechanism available for
entrenchment if it is required.
Hon N.D. GRIFFITHS: In addition to the points raised by Hon Alannah MacTieman
there seems to be a lack of consistency in the treatment set out in subclauses (a) and (b)
concerning the number of councillors involved. If there are more than 11I members it is a
75 per cent majority, but with less than I1I it is 50 per cent. I have just jotted down a few
numbers: For a council of 12, nine are needed; for 13 councillors, 10; for 14,11; and for
16, 12. If we go the other way - for 11 councillors, six are required; for 10, five; for nine,
five; for eight, five; and for seven, four. It does not seem to gel. I think the Government
is placing too great an impost on councils with more than 11 councillors.
Hon E.J. CHARLTON: I think we covered Hon Alannah MacTiernan's comments
earlier. I reiterate what I said earlier that the Government believes that this is appropriate
for the special majority content described in the Bill. Concerning the comments by
Hon Nick Griffiths, this clause only applies where there are 12 or more councillors.
Hon A.J.G. MacTiernan: What is the logic in that?
Hon E.J. CHARLTON: The safeguards are more appropriately directed in councils with
larger numbers.
Hon N.D. Griffiths: Why the dividing line?
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Hon E.J. CHARLTON: It has been assessed that a council of 12 is a large number of
councillors. For example, a council with 12 or more councillors will have greater
involvement in and a broader approach to issues than a smaller council. The issues are
more numerous among a larger. number of constituents.
Hon N.D. Griffiths: That does not necessarily follow.
Hon J.A. COWDELL: I was interested in hearing from the Minister why the six areas or
so covered by this special majority requirement are seen to need an entrenching provision
of this nature. How are they handled now? Is an absolute, or ordinary majority elevated
to 75 per cent?
Hon E.J. CHARLTON: In this legislation, additional responsibilities and options are
available to a council. Prior to this, postal voting was not part of council elections, and
the Electoral Commissioner was not involved. Therefore, the opportunity for people to
elect a mayor or the president involved a referendum. That involves a new power for the
council. In relation to the comments by Hon Nick Griffiths, with a small number of
council members a three-quarter majority would be close to a split vote. There is a
greater difference between 75 out of 100 and three out of four. Percentage-wise it is no
different but the impact is different.
Hon N.D. GRIFFITHS: I am not advocating a 75 per cent position under clause 1.10 for
those councils. The Minister has made a number of points, one of which was that the
larger the number of councillors, presumably the larger the number of people to be
represented. The Minister is nodding in agreement, and I trust I am not misinterpreting
him. The complexity of issues before councils to my mind does not necessarily equate to
the number of people in the local authority. The complexity of issues to be dealt with
more likely arises from the history and the nature of the local authority in terms of
disparity of lifestyle, activity and concerns people have. Number is not a determinant of
activity. Conflict in a debating sense is more pertinent. The clause lacks logic. With
respect, it needs a more forceful explanation than has so far been offered.
Clause put and a division called for.
Bells rung and the Committee divided.
The DEPUTY CHAIRMAN (Hon Cheryl Davenport): Before the tellers tell, I cast my
vote with the Noes.
Division resulted as follows -

Ayes (14)
Hon George Cash Hon P.H. Lo6ckyer Hon B.M. Scoit
Hon E.J. Charlton Hon I.D. MacLean Hon W.N. Stretch
Hon M.J. Criddle Hon Murray Montgomery Hon Derrick Tomlinson
Hon B.K. Donaldson Hon N.F. Moore Hon Muriel Patterson (Feller)
Hon P.R. Lightfoot Hon M.D. Nixon

Noes (10)
Hon Kim Chance Hon Val Ferguson Hon Sam Piantadosi
Hon J.A. Cowdell Hon N.D. Griffiths Hon Tom Helm (Teller)
Hon Cheryl Davenport Hon John Halden
Hon Graham Edwards Hon AJ.G. MacTiernan

Pairs
Hon Barry House Hon Tonm Stephens
Hon Max Evans Hon Mark Nevill
Hon Peter Foss Hon Bob Thomas

Clause thus passed.

Clause 2.1: State divided into districts -
Hon A.J.G. MacTIERNAN: For reasons we have discussed before, I am not allowed to
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talk about the initial paragraphs in this part. We have had an assurance from the Minister
that he will seek to have this changed in future.
Clause 2.1 proper deals with the division of the State into various districts. Someone has
to decide what the local government boundaries will be. As the local government is a
creature of the State Government, that decision quite properly should be made at that
level. My concern, which is shared by many in local government, is about the arbitrary
action on the part of Ministers to change those boundaries, abolish districts and force
amalgamations. That is not to say that I do not believe from time to time there must be
rationalisation of local government boundaries and districts. It is often not something
about which one can ensure local people will act appropriately. Sometimes it can be
argued that people are too close to a situation to make a decision.
Although this power is in the Act, in the revision of local government we should address
this issue. This is supposed to be a rewrite of the whole of the Local Government Act to
put local government on a sounder footing. We should provide that where there is not
the consent of the relevant local authorities or that of their constituent populations,
changes to the boundaries of districts or the abolition of districts can be done only by an
Act of Parliament. It is inappropriate to give to a Minister the capacity to make that
decision without its going through the Parliament. That we would contemplate allowing
such important changes to be made, allowing an authority to be obliterated and
annihilated without the necessity to bring legislation through the Parliament indicates a
lack of respect for local government. It is extraordinary, given the range of matters that
need to be brought before the Parliament. Even tonight an amendment to the
metropolitan region scheme could be brought before Parliament and debated; however,
we do not accord anywhere near the same status to local government.
It goes back to that fundamental problem that arises out of the fact that local government
does not have constitutional recognition and it can be toyed with or dealt with arbitrarily
by Ministers. I am not saying that all Ministers act in that way; however, in the case of
the City of Perth some evidence suggests that there was not a great deal of respect for the
process. Nevertheless, in the case of the City of Perth that legislation to abolish the city
and butcher it into four councils was brought before this Parliament and we had an
opportunity at the very least to air our grievances. It goes back to the essential issue of
how important one thinks local authorities are and how important these sorts of changes
are. For my part, to enable the Governor on the recommendation of the Minister to make
a decision simply to abolish a local authority, to fundamentally change the nature of the
local authority by altering its boundaries or combining authorities against the will of the
constituent parts without bringing it through Parliament, is quite deplorable, and every
endeavour should be made to defeat this provision as it stands.
Hon E.J. CHARLTON: The member has raised two issues. The first relates to the
decision to break up the Perth City Council. It came before the Parliament, and any
decision for the State to take action to change local government boundaries will have to
come before the Parliament in the form of a Bill.
Hon AJ.G. MacTiernan: Why is that, Minister?
Hon E.J. CHARLTON: If a Government wanted to do it, that would be one option. In
the case of an action being taken by local government authorities, how that will take
place is plainly set out in the clauses. The Minister will not be able to make changes just
because he or she wants change. The board will be required to make that decision and
ultimately the voters themselves in a council or councils. The Minister can initiate a
request and put forward a recommendation but the board will make the decision and then,
as I have said, the option is for councils to have that democratic right to vote.
Hon AJ.G. MacTIERNAN: I just want to get this straight. I understand what the
Minister is saying. I did not raise the second issue because I wanted to deal with it
seriatim. I wanted to understand why it was not the case.
Hon E.J. Charlton: I can tell you, if you want.
Hon AJ.G. MacTIERNAN: The point the Minister made is that - I do not know that bit
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about people being able to vote and decide it - the Minister can act only if the advisory
board has made a recommendation that he do one of those things; that is, adding,
obliterating or amalgamating local authorities. The concern we have about this is the
degree of independence of that advisory board. I note what Minister Omodei said in the
other place, "We expect them all to be people from local government." The fine detail of
this board indicates that it will be made up as follows: One appointment will be made
directly by the Minister, with one appointment being made by the Minister from the
Department of Local Government. Neither of these people will be highly independent.
Three people will also be nominated by the Western Australian Institute of Municipal
Management. Our concern about that is that the Minister will require nine names to be
put forward from which he will choose three. That leaves an enormous leeway for the
Minister to control the WAMA appointees. As he will receive such a large number of
nominees, he will be able to pick the people he wants. The same will apply to the
nominees by the Institute of Municipal Management and the two from local government.
There will be nine nominees from whom two appointees will be chosen, and six
nominees from the institute from whom one will be chosen. That will give the Minister a
very substantial control over that advisory board. That would not be a bad thing in itself
if it were not for the fact that once the advisory board makes a recommendation the
Minister will have enormous powers in regard to those recommendations. I am not
saying that local government should be immutable and only changed at the will of the
constituent members, but I believe that a change of that order, particularly where one is
abolishing or amalgamating authorities, is so significant that it is really a matter that
deserves to be put before both Houses of Parliament in legislation. The fundamental
problem with the scheme in this legislation, and I think it is a disappointing feature of
this legislation, is that it shows a lack of respect for the importance of local government.
Hon E.J. CHARLTON: The changes obviously give greater control and protection to
local government than the current Act. Previously in Western Australia, we have
experienced former Ministers enforcing changes to boundaries of a council. In this case
it will be left up to the board to make a recommendation to the Minister. The member is
suggesting that the Minister could load the board with the sorts of people he wants to get
the results he wants. That is an argument. However, compared with the current Act,
there will a great deal more protection for local government in this Bill than there was
previously. The second part of the member's concerns was that any change to
boundaries should be brought to the Parliament. Again, I guess the member is suggesting
that the Minister will have the power to influence. Obviously Parliament has a bit of
influence over local government also. I acknowledge her point of view that changes to
boundaries or changes to local government areas should come before the Parliament.
The safeguard that the Government has seen fit to provide is the appointment of a board
made up of those people to whom the member referred earlier. Its members will not be
picked by the Minister, but will be representative of the bodies associated with local
government. It can always be said that people are not representative, but that is life. At
least a democratic process is put in place to protect local government. The only thing the
Minister can do officially is recommend to the board that it should initiate that action.
Having done that, he cannot alter its proposal to him. I take the member's point that she
believes it should come to Parliament. The Government does not agree with that. It
believes it has given extra protection to local government simply because it is a greater
protection than currently exists.
Hon A.J.G. MacTIERNAN: I accept that this is an improvement on the existing
legislation. Since 1960 when the current Act was introduced our concept of local
government has changed markedly. It now is seen as having a much more central role in
the life of its community. Although the Opposition is pleased that the Government has
improved on the 1960 model, that is not in itself a full justification for its position.
Although a Government can get legislation through the Parliament when it has the
numbers, it is an important mark of the importance of matters that they go through
Parliament.
The Opposition was given a considerable lecture tonight by Minister Foss on the
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difference between this Government's performance under section 33 of town planning
legislation and the Labor Government's early use of section 33A. The significant
difference in those two styles of amending the metropolitan region scheme was that one
wvas brought before Parliament and the other was not. A range of matters are said to be
important and are not allowed to be dealt with by the Executive. A classic example is
mining in national parks. These matters are considered to be of such significance that a
Government wanting to make those decisions must go through the formal process of
arguing the matter in a public forum - that is, this Parliament. It is sad that we have
missed this opportunity to give due recognition to local government and to require that
changes of this monumental scale be made only on a motion of the Parliament.
Hon B.K. DONALDSON: I think the point is being missed. It was mentioned by the
Minister. For a long time the Minister for Local Govermnent unilaterally made a
decision on ward representation. Since the present Government has been in power, it has
put into place a process where, when councils approach the Minister to alter their ward
representation, one of the criteria he insists on is that the public must be given notice of
the councils' intent to change the representation or change those wards. They must either
have an annual electors' meeting or a special electors' meeting to discuss the issue. Once
that has been established and a vote has been taken, the councils front up to the Minister
again with the process they have been through and the result of the vote. He will then
consider the issue. He usually goes along with what the local community decides. This
has been a positive step because it throws it back into the local community area.
It must be remembered that the Local Government Advisory Board was the beginning of
the principles and issues paper. It was agreed to in those days by local government and
the previous State Government in the very structure that we see in this Bill. There is
nothing new. It is a big improvement. The Opposition says that the Parliament does not
have a say. It depends on what happens to a Bill that may come into the Chamber next
year whether an order is subject under the Interpretation Act to be tabled in the
Parliament. One may see a march down the line when notices and orders - I am not sure
that this would occur -

Hon John Halden: This is sending every Minister into a state of fear.
Hon B.K. DONALDSON: I do not think so. I have heard Ministers in this place support
that concept. Whether they can get things through Cabinet is another story; that is up to
the Executive. This concept has been on the drawing board for a long time. That would
pick up that point.
The composition of the advisory board is a good balance. Somebody with experience
who obviously has been a chief executive officer, a town clerk or a city manager would
be appointed from a list. The board would include also two people from local
government - one from the country and one from the metropolitan area. I hope that the
Western Australian Municipal Association picks up this aspect. The other members
would be someone from the Department of Local Government, which is sensible, and a
person appointed by the Minister. I would be surprised if that person did not have a
strong local government background.
This clause will set up a process. In the changing of wards, for example, the first contact
would be the council dealing with the advisory board anyway. The board would ensure
that the due process of local autonomy was inherent in that part of the process. I do not
have any fears because I think the legislation contains more checks and balances than
now exist. Previously the Minister had unfettered power, and I did not agree with that.
This legislation tempers it significantly. It also provides an opportunity to ensure that
whichever Government is in power, a philosophy is at least put into play, not in a
dictatorial manner, but through due process. I support the clause.
Hon JOHN HALDEN: I will deal with a different matter - the changing of boundaries. I
understand the power of the board. I think members are all well acquainted with the map
on the changes in the south west Agricultural Region. Let us say, for example, that the
changes were not to be on that scale, but boundaries were to be changed in 10 local
authorities. A local government authority may disagree with the boundary change but the
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change may impact on only one other local government authority within the area.
However, clause 8(3) of schedule 2.1 states that if, within one month after the notice is
given, the Minister receives a request made in accordance with regulations and signed by
at least 250, or at least 10 per cent, of the electors of one of the districts asking for the
recommendation to be put to a poll of electors of the districts, the Minister is required to
do that. The problem I foresee is that eight of the 10 local government authorities, which
are not impacted on by the change, are required to go to a poll, even though the change
does not interest them. If that is the case, it is not a particularly effective, required or
essential element. We must be careful with that. I understand the democratic process.
However, there is not much point in having a democratic process if nobody wants it.
There is the problem of unnecessary potential for elections in a number of areas. If the
schedule is to be amended, I will be quite happy to do that, but, first, is there a problem?
Hon TOM HELM: Given what the Chairman of the Joint Standing Committee on
Delegated Legislation has said about how Parliament may view notices, rules and so on,
given the proposed introduction of a Bill, and accepting the comments of the advisory
board, why would we need such a check? I do not know whether any part of the State is
not covered by a local authority of some description -

Hon A.J.G. MacTiernan: Kings Park is not.
Hon TOM HELM: Except for Kings Park, which has the rangers, every part of the State
has an elected representative. What would be wrong with elected representatives, either
as a group or singly, petitioning Parliament to bring about the suggested changes? The
Governor would act on the advice of the Minister, and the Minister would act on the
advice of the advisory board. It would be silly if it were not triggered by local
representatives having a say in why boundaries should change or be abolished, for
example. That is all that matters. Perhaps the Minister will explain.
Hon E.J. CHARLTON: To answer Hon Tom Helm, the whole thrust of not having a
situation in which a group of people in a local authority simply petition Parliament to
make a change -

Hon Tom Helm: The elected representatives.
Hon E.J. CHARLTON: Yes. The effect on the total local government authority,
wherever it might be in the State, is that there is an in-built protection, and for a very
good reason. A small group of people in a shire might want to be part of another shire.
Hon Tom Helm asks why they simply cannot petition Parliament to make that change.
They can. Any decision that goes through Parliament must go through with a majority.
In other words, they can petition the Government or Parliament. If Hon Tom Helm
introduces a Bill to change that local government area and it has the support of both
Houses, it will go through. That opportunity exists.
Also, the Government of the day can introduce a Bill to change a local government
authority's boundaries, as in the case of Perth City Council. It has done so and it can do
so in future. It would want to be sure of the consequences. When it starts affecting how
people live and operate and how their services are supplied, any Government would take
on a challenge, as this Government did with the change to Perth City Council.
Hon A.J.G. MacTiernan: You made sure that you were dealing with a council that had
no coalition members. It was just convenient that the area was represented entirely by
Labor and Independent councillors.
Hon E.J. CHARLTON: We have had that debate before. Whether Hon Alannafi
MacTiernan agrees or not, the change was made to do several things.
Hon Graham Edwards: It was to give a few blokes a job.
Hon E.J. CHARLTON: Quite the contrary; it was to give the City of Perth a focus and
the ability to make decisions about what was good for the city. However, we have had
that debate.
Hon John Halden has raised a complex issue. He is quite right. If one wants to ensure
that that happens, one will have to amend the schedule. It is like changing the
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Constitution of Australia; one needs a majority and then a majority of States to agree. In
this case we have a number of council wards -
Hon John Halden: Districts as defined.
H-on E.J. CHARLTON: Let us say they are all totally in favour of the change, and onegroup on the edge is affected and does not support the measure. Why do they need toconduct a poll of all the other people if they have already indicated that there is no
problem?
Hon John Halden: Exactly.
Hon E.J. CHARLTON: It is to provide a safeguard. If they are in favour, obviously they
will vote accordingly.
Hon JOHN HALDEN: I understand what the Minister says in regard to the safeguard.
Hon E.J. Charlton: The member is saying that it would save having a poll.
Hon JOHN HALDEN: For areas that are not affected, why have a poll? I presume that apoll would be paid for by local government authorities. Let us say eight authorities areinvolved. If nobody petitions under the requirements in the schedule - that is, 10 per centor 250 voters - why would the Minister put those eight local government authorities tosuch expense if there were no demand for the safeguard? If there were a demand for the
safeguard, I would agree.
It is a particularly reasonable provision; I have no problems at all with it. However, thedanger is that the Minister is going too far with the safeguard. I refer the Minister to theschedule. It should not be too difficult to amend the legislation to say that if multipledistricts were involved, the ballot would happen only if within a particular district therequirement was met - that is, the 10 per cent or 250 voters - and the ballot would be held
between those local government authorities involving that complaint. That is probably aclumsy way to express it, but as an outcome that would satisfy a much broader group ofpeople. I do not criticise the measure, but the Minister has gone too far without having
an ability to limit the extent of the balloting provision. There is also the cost issue.
I refer the Minister to the diagram in front of him. Perhaps people in a local government
authority want to amalgamate, but because of complaints somewhere else, the process isdelayed. That is another reason to have an opt out clause.
Hon E.J. CHARLTON: It might delay the situation, but they would not succeed. Whilethere might be an increase in costs and some people might say there was no need for theexercise because the majority had agreed to it, there would be only one way to ensure
that they did agree to it. Theoretically, what could happen is that the minority wouldwant a referendum so they could vote. If the majority did not petition for a referendum itwould be taken for granted that they supported it. It is a very serious issue because local
authorities do not like changes to boundaries unless the majority of ratepayers indicate
their support. What the member said is correct - they have indicated their support
because they did not take up a petition to vote on it. The Government wants todemonstrate to local government and to ratepayers that every safeguard is in place tomake sure that Big Brother does not come in over the top and make changes which theydo not want. The member demonstrated how there would be accountability and that no-
one would be running roughshod over the rest of the community. However, if a group ofpeople resist the proposal they must be given the chance to vote at the same time theother people are given a chance to vote. If there is an overwhelming majority in the
scenario painted by the member opposite, the change will be made.
Hon JOHN HALDEN: I understand what the Minister is saying. I do not have anydifficulty with the central premise. I am not suggesting that what I propose is in any way
riding roughshod over the process. It is included in the legislation and I concede it isreasonable. It is not in any way restricting people's ability to go through that process, to
have a ballot or to express their view.
Perhaps I should refer to local authorities in the city. For example, in the western
suburbs a number of local authorities might see the economic benefit of amalgamation, in

12448 [COUNCIL]



[Wednesday, 6 December 19951]24

whatever form. The City of Nedlands might decide that it did not want to be involved in
this process because its boundary was being impacted upon by the Town of Claremont.
The Shire of Peppermint Grove might be quite happy to amalgamate with the Town of
Mosman Park. In that scenario there is no real commonality in the problem between
Claremont and Nedlands and Mosman Park and Peppermint Grove. The issues would be
very different. The mishmash of different issues is not delineated to add the potential for
clarity to the poll. Using that example, there is no commonality of the poll problem
between one side of the western suburbs and the other. Why not include a provision
which allowed Mosman Park and Peppermint Grove, having exceeded the time limit, to
go ahead and amalgamate? At the other end, Nedlands and Claremont might have a
problem which they could resolve. It does not restrict the safeguard or people's
opportunity to achieve their aim. I accept everything the Minister said about wanting to
show that local government is open and accountable.
Hon E.J. Charlton: If the board recommended your scenario, it could proceed.
Hon JOHN HALDEN: I will clarify that with the Minister A proposal comes up from
local government and is considered by the board. If the board decides to amalgamate the
eight or nine local authorities in the western suburbs into four and from Claremont and
Nedlands it gets the 10 per cent or 250 ratepayers petitioning for it, at that point can the
board still split the decision? Having put out the proposal by way of public notice to
amalgamate eight or nine into four, can it then decide to hive off at that point? I suggest
it should be able to and if that is the case I would be pleased, but my understanding is that
it cannot.
Hon E.J. CHARLTON: The scenario would be implemented in this way and if I am
incorrect I am sure I will be advised accordingly. In this hypothetical case we are not
talking about more than two councils amalgamating. If four councils were involved and
having gone through the process two of them are happy to amalgamate, the review board
could amalgamate the two councils that agreed and then call for a vote to determine what
would happen to the other two councils.
Hon JOHN HALDEN: I want to be clear about the timing of the process. To use my
example, when the board makes a recommendation to amalgamate eight councils into
four it will notify the community of its proposal.
[Quorum formed.]
Hon JOHN HALDEN: I seek clarification that once the board makes a recommendation
and that is made public, if there is a small problem area involving two councils, the board
can reconsider the matter. It can agree to the amalgamation of six councils perhaps into
three, and the two remaining councils may amalgamate into one. That can be taken as a
separate recommendation to the Minister-, the Minister will agree to the amalgamation of
the six councils, and the other two may hold a poll.
Hon E.J. CHARLTON: That is correct. We must consider the recommendation
scenario. The board can consider a proposal to amalgamate eight councils into four, and
make a recommendation. An impediment could be that one council might not wish to go
down that path. The Minister cannot vary a recommendation. He may return to the
board and say that it should consider another scenario, such as amalgamating four
councils into two. The Minister cannot override any recommendation. He must return to
the board. That is a safeguard for local government officers to have their say. On one
hand polls, veto polls and sectional polls can occur. It may be a complex process and
take a long time, but it is important that it be democratic. It is important that there be
safeguards to protect the people who will be affected. On the other hand, a number of
initiatives can be taken by councils, the review board and the Minister. The clause will
allow such flexibility.
Hon A.J.G. MacTIERNAN: The Minister and Hon Bruce Donaldson have gone to great
lengths to point out the strengths of the process being established with the constitution of
the advisory board and the detailed procedures they are to follow. It is open to the
Minister to reject a recommendation made by the advisory board. He has the support of
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all the affected local councils or their constituent authorities. An example given was theWanneo City Council. I am sure that Hon lain MacLean, who is a great student of theKyle report, would recall that it was a strong recommendation of Commissioner Kyle thatthe City of Wanneroo be divided in two. There was a grave question mark over itsgovernability under its current structures. It was pointed out that the average unpaidlocal government councillor in the City of Wanneroo had a constituency larger than afederal member of Parliament who had three members of staff -
Hon I.D. MacLean: It is not quite true, but it is a large area.
Hon A.J.G. MacTIERNAN: What is the size?
Hon I.D. MacLean: The one referred to has five councillors. They have about one and ahalf times the population of the seat of Cowan.
Hon A.J.G. MacTIERNAN: The point is that each councillor is a representative of allthose people, and I presume that would be in the order of 80 000 or 90 000 electors. Thefact that there are others in there does not lighten the load. One could say in relation tothe federal parliamentarians that they have senators who represent those areas.
I return to the situation at Wan neroo where the council should be split. One can imaginethe situation where the authority did agree that it should be split in two, and a poll was setup under this clause, and the advisory board made a recommendation to the Minister thatreflected the wishes of the people of the City of Wanneroo to bifurcate. Unfortunately
there is no compulsion upon the Minister to accept that recommendation. I guess thatstands a bit at odds with what the Minister has been saying over the past half hour aboutthe authority of those bodies and about the quality of their recommendations -
Hon I.D. MacLean: The recommendation by Kyle was during a previous inquiry into theCity of Wanneroo. It was during the time of the member's Administration.
The DEPUTY CHAIRMAN: Order!
Hon A.J.G. MacTIERNAN: I was not aware there was a pre-1992 report into the City ofWanner-oo. There have been several of them. That is no surprise to any of us, given thelevel of corruption that has surrounded that council. There is a fantasy on the other sideof the Chamber that Arnold Dammers and Bill Marwick are closet Labor Partysupporters, even though they are members of the Liberal Party and donated to theAttorney General's campaign.
Several members interjected.
The DEPUTY CHAIRMAN: Order!
Hon E.J. CHARLTON: If the Wanneroo, City Council wanted to be split, the boardwould make a recommendation to the Minister, that could be done.
Hon A.J.G. MacTiernan: The board would make a recommendation.
Hon E.J. CHARLTON: Yes. The board might recommend that the council be split into
two, and that could be done.
Hon A.J.G. MacTiernan: The point is that the Minister is not bound to accept thatrecommendation, even though the democratic process has gone on.
Hon E.J. CHARLTON: There are two points to consider. Firstly, there does not need tobe a poll if the suggestion is to split up a council, but if people oppose it, there does needto be a poll. There does not need to be a poll if it is about an amalgamation. The boardmust advertise its decision, and if it recommends to the Minister that a council be splitup, the Minister has the power to do that without a poll. If the advisory boardrecommends an amalgamation, the Minister does not have the power to go ahead withthat without a poll if there is a petition against it.
The other point is that having allowed democracy to be exercised within a council, theMinister has the power to thumb his nose at the decision and say that he will not abide byit, and Hon Alannah MacTiernan is saying that that is wrong.
Hon A.J.G. MacTiemnan: I am saying that it does not sit with what you are saying.
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Hon E.J. CHARLTON: That is right, and that is obviously where we differ. The
Government believes that at the end of the day, if the Minister decides not to proceed
with the decision of the council, it will not be proceeded with. The Minister will need to
have good reason for that.
Hon A.J.G. MacTiemnan: Why does he need to have good reason?
Hon E.J. CHARLTON: Because he does it at his peril. It is a bit like a previous Minister
who went around country Western Australia and changed boundaries with no poll, no
discussion; he made an arbitrary decision. The member cannot have it both ways,
although she can try! The fact is that, previously, the Minister had the authority to make
a decision. Under this legislation, the Minister also has the authority not to make a
decision. The Minister can initiate change, but it must go through the board and all of the
other processes which we have discussed. We now have a situation where the Minister
can reject a proposal, but he cannot change it and he cannot interfere unless the board and
the people agree.
Hon TOM HELM: If I understand the Minister correctly, he is saying that the Minister's
authority has not changed much from what it used to be.
Hon E.J. Charlton: It is now the reverse. Previously he could only make a decision.
Now the Minister can also choose not to implement a decision.
Hon TOM HELM: The only difference now is that the Minister is obliged to listen to the
views of the advisory board. The advisory board will not be precluded from listening to
the advice of the Minister, of the local authority, or even of the ratepayers.
Hon E.J. Charlton:. That is right.
Hon TOM HELM: That is an improvement, but why do we need that additional step? I
agree with the Minister's argument because I have always believed it is wrong for a
Minister, no matter of what political colour, to have the power simply to pay lip service
to democracy and to the authority of the local government. The Minister is putting in
another requirement in the form of an advisory board. The advantage of this Bill is that it
contains many things on which we agree.
Given that we are giving greater power to local authorities to instigate matters, why do
we need an advisory board? As the Minister said, the Minister or the Government will
still have to cop the political flak for whatever decision is made. We pay lip service to
the principle that there should be no politics in local government, so why not take out the
advisory board and have the local authority go straight to the Parliament by way of a
petition, or through its local member of Parliament? To have an advisory board seems to
be the reverse of what we are trying to achieve.
Hon E.J. CHARLTON: I referred earlier to a Minister who changed boundaries. I was
talking about the boundaries within a shire, the ward boundaries, not the boundaries
between shires.
Hon A.J.G. MacTiernan: Which is relevant to clause 2.2. It is no wonder we got
confused!
Hon E.J. CHARLTON: I was trying to hurry things along a bit!
If people get frustrated because the system does not lead to the changes they want, if they
feel strongly enough, they can lobby a member of Parliament to introduce a Bill to
change the situation. They can also lobby the Minister for that change. The Minister
now has another tool to work with. The Minister can immediately call together the
advisory board and say, "Would you please look at this for me", whereas previously he
could not do that. The Minister now has another wheel on the vehicle because previously
the only way that a boundary could be changed was if a local government conducted a
vote and went to the Minister for approval, and we know how many changes have been
made over the years. We now have another mechanism whereby the advisory board can
make the decision, take it to the Minister, and the Minister can implement the change. If
people resist that change, they can vote against it.
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Hon Tonm Helm is coming from the other point of view and asking that if people want thechange, why can they not go straight to the Parliament. They can, and it will then be up
to their local member of Parliament to introduce a Bill, and if the Parliament agrees to it,
the change can be implemented. I am saying that rather than that cumbersome, slow
process where a local government has to convince more than half of the 57 members in
the other place, it now only has to go to the advisory board and say, "Will you please
have a look at this proposal", and the board will say, "We think it is a good idea, and it
should be done in this way", or "We do not think it is a good idea." If the board says that
it does not think it is a good idea, the people still have the option of going to the
Parliament, plus the Minister can say, "You should consider doing it this way." It is just
an improvement.
Clause put and passed.
Clause 2.2: Districts may be divided into wards -
Hon TOM HELM: Having lived in Port Hedland where a number of attempts have been
made to try to introduce wards, and in Karratha which has wards, I have a fairly good
idea of the advantages and disadvantages of wards. Could the advisory board, without
the initiative of the local authority, recommend that wards be put in place? In other
words, if no initiative was made would there be no change?
Hon E.J. CHARLTON: The Minister could initiate that process.
Hon CHERYL DAVENPORT: What would trigger the Minister into taking such a
course of action?
Hon E.J. CHARLTON: The most likely scenario is that the Minister will receive a
petition. There would need to be a reason. In a practical sense there would have to be
some dissatisfaction with a council being a conglomerate and people feeling left out in
the cold. They would petition the Minister and the Minister would ask the board to look
at it.
Clause put and passed.
Clause 2.3 put and passed.
Clause 2.4: District to be a city, town or shire -
Hon AJ.G. MacTIERNAN: I have raised my concerns with the Minister's adviser, and I
recognise that I appear to be going against the tide of opinion here. However, I am
surprised that in modernising this legislation we have kept in place a set of archaic
distinctions between towns, cities and shires. The whole notion of a town arose out of
feudal Europe where towns stood outside the normal relationships within the feudal
society. A person of a specified rank could not cope with the idea of a conglomerate of
people who were not bound within the feudal system without making some special
provision to allow them to opt out of the overriding and pervasive feudal hierarchies.
Hence, towns were established, usually by the king but often by lesser nobles with a
charter that enabled them to establish themselves and to allow the inhabitants of that area
to separate themselves from the traditional rankings and obligations that came with the
feudal structure of society. That is why we had the notion of towns.
As towns got bigger they wanted a particular status and we introduced this notion of a
city. Those sorts of distinctions are pretty irrelevant today. I thought that in reviewing
this legislation the Govemnment would get rid of those distinctions and call each of the
localities a simple title like the municipality of Stirling or Wanneroo. The current
terminology is confusing. We are used to thinking of the metropolitan area of Perth as a
city in the non-local government sense. It is a city in that it is a contiguous area of urban
development. When people ask, "What city do you live in?" one says Perth. That is
made complex when one lives in the City of Stirling or Wanneroo, and the City of
Stirling is in the small "c" city of Perth. That terminology is cumbersome and completely
unnecessary. The whole notion of those hierarchies of cities, towns and shires is past any
usefulness it ever had. This legislation will enshrine the practice that certain areas could
be a city, and they might lie within the metropolitan district which has numbers in excess
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of 50 000. However, because of its desire to maintain a quasi-rural feel for those parts of
the municipality which have a rural lifestyle they like to preserve the name "shire". The
Shires of Swan and Kalamunda are two that one thinks of immediately under those
circumstances. I am disappointed that we have left this rather clumsy and confusing set
of distinctions in this legislation. I cannot see that they serve any useful purpose and they
cause a great deal of confusion, particularly in the metropolitan area.

Hon J.A. COWDELL: It seems unusual, as we are updating the Act, that we have the
designation of city and that in the metropolitan area its population must be at least 30 000
with more than half of those living in an urban area, which is a bit of a contradiction in
terms with the State Planning Commission boundary drawn as it is. It seems strange that
under subclause 3(b) the entity of a city can be created in the country with an urban
grouping of 10 000. That seems ridiculous, but greater Tamnmin will prevail.

Hon E.J. CHARLTON: That is right. Obviously areas outside the urban areas in
Western Australia are sparsely populated. However, there will still have to be 20 000
people. Just because there are 10 000 people in an area, it does not constitute a town or
city.
Hon Alannah MacTiernan made the fundamental point. I agree that the Town of
Northam, the Shire of Northam, the City of Bunbury and the Shire of Swan are confusing
terms. Perhaps they are left over from the past. There are also problems associated with
the concept of municipality. People do not identify with a municipality. People
generally talk about their local council. People will say, "I live in Canning Council area."

Hon Alannah MacTiernan made the point well. We should turn our minds to when the
first of the changes are made under the Local Government Act. We should do some
work behind the scenes and make the people who comprise local government consider
the options. In place of town, city or municipality, we might have to come up with
something more modem and upmarket to grab people's imagination and encourage them
to accept a change.

Hon N.D. GRIFFITHS: I was interested in the Minister's comments. Having read the
clause, I believe that an aspect lacks definition which might operate in an inappropriate
way when these artificial distinctions between cities, towns and shires occur. The clause
refers to an urban area. However, "urban area" is not defined in the Bill and it was not
defined in the previous Local Government Act. I understand that the word "urban" is
used in many pieces of legislation as a result of Statutes which have been passed through
Parliament. For example, section 13(2)(e) of the Main Roads Act 1930 states -

whether the road is or will be the principal route for high volume traffic
movements within large urban areas.

The Main Roads Act is not otherwise instructive about the meaning of "urban". The
Public Works Act is also interesting. Section 25(1)(c) of the Act states -

"sites for urban or suburban purposes" includes, without limiting the scope of
the expression, sites for residences, shops, factories, warehouses, markets,
schools, hospitals, churches, theatres, halls, offices, banks and business
chambers.

That legislation is interesting as it contains a distinction between urban and suburban.

Hon J.A. Scott: There is no distinction.

Hon N.D. GRIFFITHS: There is a distinction. For our purposes, the distinction is the
judgment on each situation on its merits. I am not sure whether that is necessarily good
enough and I query whether we must have such distinctions involving city, town and
shire designated with the criteria suggested by the Bill.

I refer the Committee to a legal definition of "urban". This is to be found in "Words and
Phrases Legally Defined", third edition published in 1990. Unfortunately, this is a United
Kingdom text and the library does not have an Australian version. The defiition is an
Australian definition and it refers to a case decided in Australia in 1982. It states -
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That word [urban] . contrasts with a word that could have been chosen in itsstead but was not - the word "residential". The word "urban" is not defined,
That seems to be an Australian-wide problem -

and must, accordingly, be given its ordinary meaning.
The judge then said that it means -

characteristic of, pertaining to, or situated within the limits of, a city or cities.
That kind of legal definition does not really help us, but we understand what it means inpractice. The definition does not help us with regard to the Bill.
When the Minister sits down with his colleagues in the short period left for him to do thatas a Minister, he should consider the criteria which will lead to a decision to designate amunicipality as a city, town or shire if that group was not minded to take on board thesuggestion of the Hon Alannah MacTiernan that those terms are to some extentanachronistic. I must differ from Hon Alannab MacTieman slightly and I do that with amild degree of trepidation. I do not like changing things unless there is a good reason to
do that.
Hon A.J.G. MacTiernan: I gave the reason: It is confusing.
Hon N.D. GRIFFITHS: I did say that I was differing from my colleague with a milddegree of trepidation. That mildness is becoming somewhat greater.
The DEPUTY CHAIRMAN (Hon W.N. Stretch): Hon Nick Griffiths will have theprotection of the chair.
Hon N.D. GRJFFITHS: I might need it. My colleague has just had a drink of water andshe appears to be about to say something.
The designation of shire is something that we have had throughout our history and weshould stick with it. Localities get to know themselves by a particular term and there issomething to be said for that. I do not like the term "roads board" that we had throughoutmuch of our history. "Shire" is a nice word, and I would have no problems with it. I alsohave no problem with the words "town" and "city". However, I do have a problem withthe way in which we arrive at the designation of municipality. One of the problemsarises from the use of the word "urban". The criteria set out are not clear enough. LikeHon John Cowdenl, I take issue with the proposition that there be some distinctionbetween metropolitan and country. I do not think we should have that distinction.Hopefully we are progressing towards a more egalitarian or democratic electoral regime.The principles of such a regime should also be reflected in the Local Government Act asit will be so that there is no silly, artificial distinction between city and country - betweenthe metropolitan area and the non-metropolitan area. If Hon Alannah MacTieman is veryconcerned about my defending the shires, towns and cities then I will immediatelywithdraw and resume my seat.

Hon A.J.G. MacTIERNAN: I am certainly happy to allow Hon Nick Griffiths hisindividual point of view and we will slug it out at a later date if it ever becomes relevant.
Hon N.D. Griffiths: Is that a threat to my preselection?
Hon A.J.G. MacTIERNAN: No, not at all. The member knows that that is more thansecure. I was pleased by the positive comments from the Minister in this regard. I wouldlike one matter clarified, because I noted that the Minister's adviser said the other daythat it was the view of local government - and I have difficulty understanding this - thatthere was some concern or distaste for the use of the word "municipality". I do notunderstand what could be the source of that distaste or discomfort. Can the Minister
please explain that?
Hon E.J. CHARLTON: It is like many things in the Australian language and culture.The member referred earlier to cities, towns and the feudal system. One hears commentsand understands connotations in relation to English municipal councils. People havedifferent perceptions about words.
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Hon AJ.G. MacTiernan: I do not care what name it is as long as it is consistent.

Hon E.J. CHARLTON: I said previously that we should start marketing that with the
people involved and interested in it. As we have said before, we must show a lead. If
Parliament wants to make a change then I am happy to debate that change. It has not
been something that has been debated, canvassed or discussed in this process. It will not
make or break the workings of local government whether it is called a city, a town or a
shire. The important thing is to ensure that we have the rules right. Let us start
generating some activity about a change of culture with the name.

As to Hon Nick Griffith's comments about us all being one and the fact that "urban" is
misinterpreted, misquoted or irrelevant -

Hon N.D. Griffiths: It might be relevant but it lacks precision.

Hon E.J. CHARLTON: It might lack precision, but when one is providing a public
transport system in urban areas to 90 per cent of the people and to take it within
300 metres, -
Several members interjected.
The DEPUTY CHAIRMAN: Order!
Hon E.J. CHARLTON: I knew that sooner or later the roof would fall in. As I was
saying, within 300 metres, the public transport goes to 90 per cent of the people. That
does not occur where Hon Murray Criddle lives. We are all equal according to Hon Nick
Griffiths. However, there is not very much equality in country Western Australia when it
comes to getting some of the services that are provided in the more densely populated
areas. Let us progress and pursue some of the ideas put forward by Hon Alannah
MacTiernan. I will be looking forward to her canvassing that in local government.

Hon J.A. COWDELL: There are two items that I want to raise in relation to this clause.
One pertains to subclause (6) and one to subclause (3), where reference is made to
numbers. What happens in the situation where a municipality falls below an established
threshold level? Does that then make it obligatory for there to be a change?

Hon E.J. Charlton: No.
Hon J.A. COWDELL: Does it have to be at the request of the particular local
government area to go from one designation to the other, or can they be changed without
application?
Hon E.J. CHARLTON: It must originate from the council itself. Obviously, a name
makes no difference; there is nothing in a name. If areas want to be referred to as cities
then they can. This is simply giving some direction about the principles by which that is
determined. There are no advantages or disadvantages.
Clause put and passed.
Clauses 2.5 and 2.6 put and passed.

Clause 2.7: The role of the council -

Hon A.J.G. MacTIERNAN: I raise a couple of points that were put forward by the
Institute of Municipal Management, which is concerned that this clause does not include
the following two roles of council: First, the power to approve delegations to officers in
local government and, second, to set local government strategic direction. It is a little
surprising that the second role is not included, given the emphasis that has been placed in
this legislation on strategic planning and given the degree of prescription of what a local
authority must do in relation to strategic planning. It strikes the Opposition as odd that
the strategic planning aspect is not incorporated into the role of the council. The other
point, although smaller and some midght argue it is implied as a role, is that it should be
made clear at some point that the council has the power to approve delegations. That
may appear elsewhere in the Bill.
Hon E.J. CHARLTON: Obviously, clause 2.7 contains a very general set of guidelines
for the role of council. Councils vary greatly depending on their area of responsibility
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and the needs of the people in the community. Elsewhere in the Bill the responsibilitiesof councils are described in more detail. Part 5 contains a number of clauses dealing withthe delegation of powers.
Clause put and passed.
Clause 2.8: The role of the mayor or president.-
Hon GRAHAM EDWARDS: I compliment the Minister on the way in which he ishandling this Bill. It is very difficult legislation and I sympathise with him in his task.He is being very cooperative with the Committee and patient with members who have anumber of queries.
I object strongly to one part of this clause which sets out the role of the mayor orpresident. I have no objection to paragraphs (a), and (c)-(f). I understand them andaccept that the mayor or president must preside at meetings, carry out civic andceremonial duties and speak on behalf of the local government, perform such otherfunctions as are given to the mayor or president by this Act or any other written law, andliaise with the chief executive officer on the local government's affairs and theperformance of its functions. However, I have some difficulty with paragraph (b), whichstates that the mayor or president provides leadership and guidance to the community inthe district. I do not know how this Parliament can legislate for anyone to provideleadership and guidance in the community. What will that leadership and guidance relateto? We run the risk of doing the clergy out of a job because it is the role of the clergy toprovide leadership and guidance to the community. They have respectability andstanding in the community. I can think of three mayors -
Hon A.J.G. MacTiemnan: One is in gaol.
Hon GRAHAM EDWARDS: One former mayor is in gaol for official corruption, onelives in another area in a very dubious relationship, and another has recently madecomments about another person's sexual preferences - it is not an issue whether or notone supports those comments. Could that be described as providing leadership? Ofcourse not. There is no role in the legislation for this type of prescription. This provisionsets a very dangerous precedent because, firstly, in many circumstances it would fail and,secondly, one could be seen as condoning a lack of morality or respectability in thecommunity. Why is this provision included in the Bill?
Hon E.J. CHARLTON: The member is right. It can be compared with the bank manageror school principal in country towns who once were looked upon as above averagepeople to whom one could turn for some guidance. Unfortunately, the day has passedwhen many people in the community have the capacity to set an example and giveleadership and guidance. The paragraph may be somewhat overdone. Clause 2.7 sets outthe role of the council, which must take responsibility, show leadership and act on behalfof the people within the local government area. This clause picks up on that. I suppose itis a bit more prescriptive in providing leadership. It is a matter of how it is interpreted.If someone is elected to be mayor or president, the clause will provide that he shouldshow leadership in the district, but it does not mean that he will actually show it. It is amatter of how things are interpreted. I agree with Hon Graham Edwards. The clausedoes not mean that a person who gets this role will, in the eyes of the community, carryout that function. Hon Graham Edwards disagrees with having those stipulationsenshrined in legislation. If we take out this provision it will not make any difference.
Hon John Halden: Why put it in?
Hon E.J. CHARLTON: I am arguing that it is not a prescriptive role which must beadopted, but it gives to the position something that this position entails. Nobody willread the Local Government Act and say that the mayor did not provide leadership andguidance to the community in the district, therefore he must go because did he notcomply with the legislation. People will make that judgment because of how they viewhis performance, not in relation to the Act. I take the member's point. It is like manythings in iffe; for example, the position of a member of Parliament. In the eyes of thecommunity we are portrayed as a range of things, none of which is much good. The day
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before we come in here we may be looked on as people who are making a contribution to
the community. However, the day we become parliamentarians we are greedy, lazy and
overpaid.
Hon Graham Edwards: They are some of the nice things!

Hon E.J. CHARLTON: I do not think we should be bogged down on this. It is a case of
six of one and half a dozen of the other. I see no advantage in taking it out.

Hon GRAHAM EDWARDS: I said earlier that the Minister has done a good job of
handling this matter. He put forward a good argument but not a convincing one. I stand
on my digs a bit about this matter. It seems to me to be a bit Presbyterian, without
wishing to offend anyone.

The DEPUTY CHAIRMAN (Hon Derrick Tomlinson): Order! The moderator took
note.
Hon GRAHAM EDWARDS: It seems to me that it will provide a framework to give
legislative licence to a mayor. Any mayor worth his salt should be reasonably well
acquainted with the Local Government Act. Any local authority should have some sort
of a statement of general duties to give to a mayor whenever that mayor first comes into a
job. Obviously it would look to see what the Act says then it would consider the
practices of a mayor. There is no good reason to have this in the Bill. Will we see
prescribed in the Education Act in future similar roles or duties for principals? This
provision should not remain in this clause because it could give legislative licence to
mayors to go outside the role of a mayor or a president of the local authority and look for
ways to provide leadership. I think I know what it means, and I think the Minister knows
what it means, but there is no good reason for this provision. I suggest that it be deleted.
If it remains, the least I want to do is to add the words "provides leadership and guidance
to the community in the district on local government affairs", as is the case under clause
2.7. Perhaps I am being pedantic, but I see no good reason for the inclusion of this
provision, so why should it remain?

[Quorum formed.]
Hon KIM CHANCE: I rise on essentially the same point raised by Hon Graham
Edwards. The reference to terms like "leadership and guidance" initially seems to be old
fashioned, even somewhat patronising. I am not sure that I would use the word
Presbyterian, but it seems strange in a new Bill to be referring not to the qualities
themselves but to the identification of the role of a person in local government, bearing in
mind we are not talking about only the mayor or the president but also in clause 2.10
about councillors providing leadership and guidance. What surprises me more is not so
much the presence of the words but the absence in paragraphs (a) to (f) or for that matter
in any of the paragraphs of clause 2.10 of any reference to service. There is no reference
to the role of the mayor or president in clause 2.8 or councillors in clause 2. 10 to the need
for those persons to provide a service to the community. That seems to be a deficiency if
this is regarded as anything like a job description. I thought above all a representative in
local, federal or State Government had a high duty to provide service to the constituents.

Hon B.K. DONALDSON: I want to comment on this because it is something to which
elected people should aspire. Many people in local government have been mayors and
presidents. I can give many examples of people who have provided excellent leadership
to a community, and I will refer to one person that I know of, and I am sure he will not
mind my mentioning his name. The President of the Shire of Esperance, Ian Mickle, has
provided a great deal of leadership. He has been to Parliament House to meet with
Ministers to look at the longer term vision of local government. I know he has spoken to
the Minister for Resources Development about energy options. That is the type of
leadership to which people who are elected should aspire, and there is nothing wrong
with that. If people elect the wrong person, they have only themselves to blame. It is a
democratic process, and over my years in local government I have seen some tremendous
leaders in communities, and I am sure other members in this Chamber would have seen
that also.

12457



Hon GRAHAM EDWARDS: I appreciate the contribution of Hon Bruce Donaldson, andwe recognise that he has had a fair bit of influence on this Bill, but rather than convince
me, he has heightened my concern, because I believe this is in the Bill for the wrong
reasons. Any person who is in a job like that for the right reasons will show leadership
and will provide advice and guidance to the community anyway. My difficulty is thatwhile people should aspire to these things, I do not believe we can legislate for them, and
legislating for them gives mayors and councillors legislative licence to go outside of their
elected role as mayors or councillors and to become leaders on all sorts of issues. One of
those issues could be politics. Do we expect them to give leadership to the community in
regard to politics? This paragraph should not be in the Bill. Thie Minister said earlier
that there is no real reason for it to be in the Bill, but why take it out. I say the reverse:
There is no real reason for it to be in the Bill, so why leave it there.
Hon A.J.G. MacTIERNAN: I share the concern of Hon Graham Edwards that this
paragraph is very broad and deals with issues that are outside the province of this
legislation. We should avoid these feel good things in legislation. It is the type of stuff
that we could probably put in a pamphlet put out by the Local Government Association at
election time to encourage people to stand for office or to explain local government, butit is an inappropriate provision to put in a legislative framework because it an creates
ambiguity and uncertainty that we do not need. I also have a concern about subiclause
(1)(d), which states that part of the role of the mayor or president is to speak on behalf of
local government. My instant reaction was concern that that provision could read down
the role of councillors; much the same points were made in the Assembly debates.
Hon E.J. CHARLTON: Nothing I say will change the minds of members opposite on
this clause. Member opposite could build an argument that this will not provide any
benefit, that any benefit will come as a consequence of the person who holds the position.
That is right; however, we are living in a time where we are breaking down a range of
rules, regulations and barriers. On the other hand, every day we hear the President read
the prayers of this Parliament, and every day I am struck by the words that we are here
for the benefit of the people of this State. I often wonder whether members in this placehave identified and responded to those words. It seems that the affairs and the benefits of
the people of this State are being reduced rather than enhanced. The role of this place is
to benefit the people of Western Australia.
When we appoint the captain of the football team we want him to show leadership and
demonstrate to the team that he will speak on their behalf. That is why we are making
the mayor or the president the captain of the shire or council. This clause sets out the
mayor's role. However, if the community does not want that sort of a person, it will not
elect that sort of a person. Members in this place should want a person who will
demonstrate leadership and give some guidance within the community in that district.
That is why I support the provision. We can have rules and regulations. For example, if
someone wanted to train for three nights for the country football team instead of two, that
would be up to that person. Obviously, players train every day for the West Coast Eagles
or the Dockers in the AFL. If someone said that he did not want to train, that would be a
matter for him. He does not have to make a contribution.
That is an extreme example. However, I understand the point made by Hon Graham
Edwards. He does not believe that we should set everything down in writing. He
believes that it should be left to the individual. However, in a family it is the parents'
responsibility to send a child to school. If they do not do that, someone will come round
and knock on the door. People know that they have to send their children to school for
the children to have a chance in life.
I know that Hon Graham Edwards and others would say that that is the responsibility of
the individual and that there is no need to enshrine it in law. I understand the point that is
being made. However, the leadership provision is included and I think that it should be
there. The more I read the provision, the more convinced I am that it should be there.
When I first read it, I thought it was just one of those things and that we could debate it
for a while. It is good that we have expanded on the point. That is healthy. The more I
consider the provision now, the more I am convinced that it should be included.
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Hon N.D. GRIFFITHS: Like the Minister, I was not too concerned about the clause until
a few moments ago. However, having listened to the Minister, I am very concerned
about it. We have an opportunity to show a little leadership and guidance to the other
place about what comprises good legislation. If we are to introduce a new concept into
legislation, we must make a case for it. Clearly, the Minister has not made the case. As
he said, it is not a matter of great consequence. If it is not a matter of great consequence.
we should not include these words. They do not advance the cause of good local
government. Surely we should not legislate for the sake of legislating or regulate for the
sake of regulating. Are not government members the great proponents of deregulation?
Why are they doing this? They are just including words for the sake Of it. This is bad
legislation and bad legislative practice. We should provide guidance and leadership to
the members of the other place who do not seem to have a clue about legislation.

Hon TOM HELM: The thrust of the clause is about what people should aspire to. Can
the Minister assure us that the clause will not be used in a dismissal? For example, if a
mayor or president is threatened with dismissal because someone says that that person
did not provide leadership and guidance to the local community, could that person face a
vote of no confidence and dismissal under this legislation?

Hon E.J. CHARLTON: The only people who will use the Act in that way will be the
electors at the next election. It is not possible for a Government or a Minister to take
action, if the member is referring to them, because of that clause. They cannot, will not
and could not. The only people who can do that are the electors. The only way that a
Minister could intervene - as Ministers have done since the establishment of local
government - is if a council gets into trouble. They might then dismiss the whole
council, but they cannot dismiss an individual member. There is not one person in this
place who does not aspire to achieve those goals - to give leadership, show a lead, speak
on behalf of the council and so on.

Hon GRAHAM EDWARDS: I do not have any difficulty with paragraphs (a), (c), (d),
(e) or (f), because they all relate to local government. However, I do have difficulty with
paragraph (b) because it relates to appointing mayors, presidents and councillors in a
broader sense than that for which they were elected. Being a good mayor, president or
councillor will mean that someone has plenty to do relating to the council without
seeking to usurp the clergy in our society. I do not support this. It is out of place and one
cannot justify it - and it has not been justified. I move -

Page 17, lines 8 and 9 - To delete the lines.

Hon TOM HELM: The beginning of part 2 contains a preamble referring to the
constitution of local government and the role of mayors, presidents, deputy mayors,
councillors and so on. That is not a bad place to put the words contained in paragraph
(b). That is an aspiration. I am a little concerned. The Minister says that nobody will
use it except electors at the next election. Clubs and other organisations have such a
clause or rule. Somebody is bound to come along eventually and say, "Yes, but the law
says blab, blab, blab." If it is in the preamble, it will not have the same effect. Why
could it not be in the preamble?

Hon E.J. CHARLTON: I do not know. I cannot say why it cannot be in the preamrble.
However, I refer to what I said before. Hon Tom Helm is on safe ground from that point
of view. It is a matter of whether we agree with Hon Graham Edwards' assessment.

Hon B.K. DONALDSON: I oppose the amendment.
Hon Doug Wenn: That is a surprise.
Hon B.K. DONALDSON: It is a surprise. We need to read the words very carefully.
There is reference to providing leadership and guidance to the community or district as
the mayor or president.
Hon Doug Wenn: Where does it say "as the mayor or president"?

Hon B.K. DONALDSON: There is reference to "provides leadership". No member
would tell me that a mayor or president would not provide leadership. Surely we can

12459



2460[COUNCIL]

reach agreement on that. We have only to go back to the words "guidance and
leadership". I will give an example relating to guidance and leadership.
Members will be aware of Mr Ray Fin layson, a long serving Mayor of Kalgoorlie and thefirst elected Mayor of the City of Kalgoorlie-Boulder. When the gold industry had fallen
over and Kalgoorlie was reeling some years ago, as mayor he provided leadership andguidance to the community because he went to the community and said, "Kalgoorlie willrise again; do not lose heart." He encouraged businesses to remain in Kalgoorlie. He
beat up Kalgoorlie saying, "It',s not as bad as people think." That was leadership and
guidance.
Hon Doug Wenn: Why don't you go to Hobart and deliver that speech?
Hon B.K. DONALDSON: Members must read that line very clearly and relate it to whatwe are talking about. It is the role of a mayor or president. It does not mean that he must
say, "You will be a Presbyterian, and you will be a Catholic." It is the democratically
elected leader in that community, and most communities look up to their mayor orpresident. Everybody knows how to manage himself or herself;, they do not want
management. They will not admit it, but people always look for leadership.
Hon Tom Helm: When the member mentioned looking up to people, the Mayor of PortHedland came to mind. He is a person one can look up to; there is no doubt about that.
Hon B.K. DONALDSON: I will not go into that. We are missing the point and playing
with semantics. I oppose the amendment.
Hon GRAHAM EDWARDS: I was not going to speak again because I thought that theCommittee had listened to the arguments and could have voted on the matter. I rejectHon Bruce Donaldson's argument. He pointed out the function of a mayor in Esperanceand the function of a mayor in Kalgoorlie. I knew Ray Finlayson very well. His work inKalgoorlie was greatly appreciated by everyone. I will tell Hon Bruce Donaldson a little
story about Ray Finlayson, now that he mentions him.
A few years ago, my old man was really battling. He had lost his business, and he drove
to Kalgoorlie - he was on crutches - to return to prospecting. The trouble was that he hadno money apart from a prospector's allowance. He called in to see Ray Finlayson, andRay Finlayson lent him ten quid and helped him out. He was paid back manyfold, notonly in money, but also in respect for his leadership role in the community. There is adifference between the role a mayor plays in the community and it being legislated for in
this Bill.
I recall that it was the Mayor of the City of Perth who made remarks about people's
sexual preference. Regardless of whether members agree or disagree with his comments,
we are setting a dangerous precedent if we include in this legislation provisions which are
open and broad; for example, subclause (1)(b). I would agree with this subclause if thewords "in local government affairs" were added. I do not share Hon Alannah
MacTiemnan's concern with subclause (1)(d) because it is a role of a mayor. However,subclause (1)(b) is far too broad. It gives legislative licence and taken to its worst degreeit could be used as a cloak to cover up rather dubious practices which could be dressed up
as leadership or guidance. I do not support this subclause.
Amendment put and a division called for.
Bells rung and the Committee divided.
The DEPUTY CHAIRMAN (Hon Derrick Tomlinson): Before the tellers tell I cast my
vote with the Noes.
Division resulted as follows.-

Ayes (1 1)
Hon Kim Chance Hion N.D. Griffthhs Hion Bob ThomasHon J.A. Cowdell Hon John Halden Hon Doug WennHon Cheryl Davenport Hon AJ.G. MacTiernan lion Tom Helm (Teller)Hon Graham Edwards Hon Sam Pianiadosi
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Noes (13)
Hon George Cash Hon P.H. Lockyer Hon W.N. Stretch
Hon EJ. Chariton Hon I.D. MacLean Hon Derrick Tomlinson
Hon MJ. Criddle Hon Murray Montgomery Hon Muriel Patterson (Teller)
Hon B.K. Donaldson Hon N.F. Moore
Hon P.R. Lightfoot Hon M.D. Nixon

Pairs
Hon Tom Stephens Hon Peter Foss
Hon Mark Nevill Hon Max Evans
Hon Val Ferguson Hon Barry House

Amendment thus negatived.
Hon A.M.. MacTIERNAN: I now raise my concerns about paragraph (d) of subclause
(1). As I was saying, a thought occurred to me on my first reading of the Bill and, quite
independently, the same concerns were raised in the Assembly. They are twofold and
arise out of the fact that subclause (b), which we have just debated at length, appears in
both clause 2.8, which relates to the role of the mayor, and clause 2.10, which relates to
the role of the councillor. Under paragraph (d) the role of speaking on behalf of the local
government is contained only in that provision relating to the mayor or president and is
excluded from the role of the councillor. There is a principle of statutory interpretation
that where there is a change in wording, that should be interpreted as delivering a change
in meaning. It is quite clear on the basis of that principle of statutory interpretation, and
reading 2.8 and 2.10 together, that this is intended to provide an exclusivity for the
mayor's speaking on behalf of the local government.
That is of great concern. Firstly, it precludes quite clearly the other elected members
from speaking on behalf of local government. Secondly, it does not confine the mayor to
speaking on behalf of local government with the authority of the local government. I
have witnessed mayors who have taken it upon themselves to make statements
supposedly on behalf of the council which did not represent the majority view of council,
but which were opinions or statements expressed without reference to council. I
remember there being a controversy about certain statements being made about the Mant
report, purportedly on behalf of the local government, but without any reference to the
broad body of local councillors. Of course that was under that mayor, and under
subsequent mayors, statements were quite often made which were interpreted to some
extent, although perhaps a lesser extent, as having been made on behalf of the local
government of that municipality, when in fact they only represented the views of a
particular individual.
We also know that certain councils have the practice of nominating certain people to be
the spokespeople about different areas of their operations and may provide that the
chairperson of a particular committee shall be the spokesperson in regard to the matters
upon which that committee is deliberating. There is some concern that this provision
may preclude that because we must look at the fact that it is in clause 2.8 and not clause
2.10. Councillors are elected independently, and they should have the right to speak out
about the affairs of local government. There are many occasions when the mayor is the
person who formally puts the view of the council, and we accept that, but we are
concerned that this provision implies a restriction on the role of councillors in speaking
out, and we want the Minister to make a clear statement about that.
Our other concern is that there is no attempt to confine the mayor to speaking out on
behalf of the local government when authorised to do so by the local government, so that
the mayor has a concomitant obligation to ensure that any view that he expresses on
behalf of the local government is the view of the local government and not his own view.
Hon E.J. CHARLTON: Some mayors are elected by the people and some mayors are
elected by the council, and that is an important issue, because if they are elected by the
council and speak on behalf of the council, the council can do something about it but if
they are elected by the people, the council can make that known to the people, and the
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people can do something about it. If the people who are elected to carry out a role do not
carry out that role properly, the council or the electors will deal with them at the
appropriate time. To say that they are acting outside of their roles does not hold water. It
is like the situation of members of Parliament. We are elected for a given term, and that
is the way it is. I oppose any suggestion that paragraph (d) should not be supported,
because it is widely acknowledged that it is the role of couincillors to speak on behalf of
local government.
If people in the community realised how much time we were spending on these issues, I
do not think they would give us a lot of credence for our deliberations. I believe they
would consider that the real issues which affect local government, which are many and
varied, deserve a lot more of our attention than does this clause.
Hon DOUG WENN: I agree with the points made by the Minister on subclause I(d).
When one compares this clause with clause 2.10, which relates to the role of councillors,
the roles are the same, except for paragraph (d). As stated by the Minister, the mayor or
president is duly elected by the people and should have the right to speak out on matters
which affect those people, just as members in this place can speak out.
I am concerned at the situation in Bunbury, where I live and where I have a local
government vote, where certain individuals go outside of the decisions made by the local
authority because they do not agree with their own political beliefs. Those same people
in the not too distant future will be candidates for this place or the other place. When I
spoke on the second reading debate I mentioned the number of people who use local
government as a springboard for State or Federal Parliament. There is nothing wrong
with that; however, I take offence at some people who use their position in local
government for political gain. Members who have read the South West Times over the
past few months will know that certain councillors have taken advantage of their position
for their own party political beliefs.
I accept that the mayor or the president should be the spokesperson for the council.
When I am a member of a committee I accept the decisions made by the majority of the
committee, and that the chairman of that committee is spokesperson for the committee. I
believe strongly in the committee system, and although I may niot agree with its decision,
if the majority says this is what will happen, I will go along with that. I receive telephone
calls from the Press, as we all do, and I immediately refer them to the chairman of the
committee because he or she is the spokesperson for the committee. I believe that
paragraph (d) should remain, even though I am going against the lead speaker for the
Opposition.
Hon AJ.G. MacTiernan: You are not.
Hon DOUG WENN: Having listened to the Minister, I am not sure whether he
understood why the provision should apply to the mayor, but not a councillor. I ask the
Minister to clarify his position.
Hon E.J. CHARLTON: As Hon Doug Wenn has pointed out, the mayor or president
speaks on behalf of the local authority because he is elected to that higher position. The
provision is not defined in the role of a councillor. However, that does not stop the
councillor from having an opportunity to speak on behalf of the council if he is given a
particular role as a committee chairman. The member has demonstrated the way in
which the clause is intended to operate. We are pointing out that because someone is
elected as mayor or president, that person has a responsibility. It is acknowledged that
that person has a role to speak out on behalf of the council. It does not mean that no-one
else can do that. However, other people do not have the same level of responsibility.
I accept the point made by Hon Doug Wenn that the mayor or president can use that
position to speak out on such matters which affect the council. However, if there is a
problem with that, someone can run against that person if he is not acting in the best
interests of the people in the community, district or ward. The reason that the provision
is not included in the Bill for people other than the president or the mayor is as described
by Hon Doug Wenn.
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Hon A.J.G. MacTIERNAN: We have been through the arguments. However, Hon Doug
Wenn appears to have misunderstood me. I have made it clear that I understand that a
mayor or president can speak on behalf of local government. I was concerned that it
should not be considered as a right that people in that position should speak out on behalf
of local government while at the same time expressing their own opinion. That was a
concern based on experience. I stand by my concern that, when we take account of the
principles of statutory interpretation, having the interpretation in clause 2.8, but not in
clause 2.10, could quite improperly silence other elected officials. I intend to move an
amendment to clause 2. 10.
I raise a point about which the Minister's adviser is aware. It relates to the role of the
chief executive officer. According to clause 2.8(l)(f), it is the mayor's role to liaise -

with the CEO on the local government's affairs and the performance of its
functions.

On the face of it, that is fairly innocuous. Will the Minister clarify whether that is
intended to mean that the mayor or president is confined in his dealings with council staff
to liaising with the CEO? It would be an unacceptable barrier to the performance of the
role of councillor and of the mayor if their point of contact with the bureaucracy that ran
the show was through the CEO. I have a very strong concern that throughout this
legislation we see the CEO being elevated to unacceptable heights and taking an
ascendency over the elected officials. I will take up that point later. In this regard I want
the situation made clear. I referred to the importance of section 19 of the Interpretation
Act. The matters that are discussed here in this debate can be used for clarification of the
legislation. I would like the Minister to indicate whether he is interpreting clause
2.8(l)(f) as confining in some way the mayor, president and other councillors to
interaction only through the CEO.
Hon P.H. LOCKYER: I disagree with the previous speaker. It is absolutely essential
that there be one spokesperson for local government. That does not preclude councillors
from having a view. That view becomes their personal view and they do not act on
behalf of the council itself. The quickest way to divide a shire council is to have a
number of different spokespersons. It would be like having a number of people speaking
on behalf of a political party rather than just the leader.
Several members interjected.
Hon P.H. LOCKYER: Hon Alannah MacTiernan has had a distinguished career in local
government and she is quite genuine in her approaches here.
Several members inteijected.
Hon P.H. LOCKYER: I make it quite clear that we can have only one spokesperson on
behalf of a council. That is not to say that, for instance, if Hon Doug Wenn were on a
council with Hon Alannab MacTiernan, and Hon Alannah MacTieman was the
chairperson, while she might speak on behalf of the council, Hon Doug Wenn would be
precluded from having a view and voicing that view in the community.
Hon A.J.G. MacTiernan interjected.
Hon P.H. LOCKYER: I will be listening very carefully to the member's amendment to
clause 2.10, because I do not believe we should set that in concrete. I have not seen the
amendment. As a former councillor and shire president, I would have been mortified if
my council had not allowed me to be a spokesperson. I would have been unable to stop
any of my councillors from saying anything on their own behalf and I would never have
attempted to do so.
Hon E.J. CHARLTON: The whole basis of the final point Hon Alannah MacTiernan
made is a generalisation setting out that there should be liaison. It is not about the mayor
or the president's not being able to make statements on behalf of the council unless he
liaises with the CEO or vice versa. It is simply demonstrating what is needed to have a
successful council operation. It is the captain and the coach scenario. As the member
correctly said, this is dealt with later in the legislation, where the CEO has a particular
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role, and with that role goes a responsibility. This refers to the president or the mayor
and it is simply good management. I confirm that the member's concerns are founded
and that she does not want it to be the way she explained it.
Hon AJ.G. MacTIERNAN: I am not sure whether the Minister understood what I was
getting at, so I will quickly restate it. Can the Minister confirm that paragraph (f) would
not prevent a mayor or president from directly interacting with other members of staff?
Can he confirm that it would not prevent the mayor or president from seeking and taking
advice directly from the city planner, the building surveyor, or the city engineer?
Hon E.J. CHARLTON: There is absolutely no intention of detracting from the mayor's
or president's liaising with every other person connected with the council - quite the
contrary. It is expected that, in addition to a range of people, the mayor would liaise with
the CEO. The Bill does not remove any of that capacity.
Hon A.J.G. MacTIERNAN: It is a pity. If I had had time I would have thought of
inserting "liaises with the CEO and other senior staff on the local government's affairs
and the performance of its functions". The only reason I suggest such a thing is the
content of the legislation which gives inordinate power to the CEO. However, we are
halfway and we have a declaration that that is not what was intended by the legislation. I
do not know why it is, but I cannot work out the meaning of subclause (2). Why at this
juncture are we raising clause 2. 10? Subclause (2) states -

Section 2.10 applies to a councillor who is also the mayor or president and
extends to a mayor or president who is not a councillor.

What does that get at?
Hon E.J. CHARLTON: It simply emphasises that in the case of a mayor who is elected
by the people there is still a requirement to do all the things that we have been talking
about. It reiterates what has already been stated. Someone might believe, "He is elected
by the people, therefore he is not required to talk to the CEO."
Hon AJ.G. MacTIERNAN: That might make sense if the subclause said that clause 2.8
applies to a councillor who is also a mayor, but it refers to clause 2.10. It does not refer
to any of the things set out in clause 2.8. [ honestly cannot see what it is intended to do.
Hon E.J. Charlton: It is about somebody coming from two different positions. One
could be a councillor and then be elected mayor or one could be elected mayor. It covers
both directions from which somebody might have come.
Hon A.J.G. MacTIERNAN: It refers to 2. 10, not 2.8. Why put that in clause 2.8? Why
put in clause 2.8 a subclause about the applicability of clause 2.10? It just does not make
sense.
Hon E.J. CHARLTON: The member will see in clause 2.10 that the roles of a councillor
are defined to ensure that everybody understands that there are all those roles. If a person
is elected a councillor and then elected a mayor this provision applies. That is the reason
for the reference to proposed section 2.10 in this subclause.
Hon A.J.G. MacTIERNAN: It is peculiar drafting practice. If the Minister wants this
provision in the Bill the logical place to include it is clause 2. 10. It is a nonsense having
it in this subclause.
Hon E.J. Charlton: It could be a provision of clause 2.10 and reference could be made
there to clause 2.8.
Hon A.J.G. MacTIERNAN: This subclause refers to the powers set out in clause 2.10.
For that reason it is inappropriate for it to be included in this clause.
Hon DOUG WENN: Under standing orders the Committee is prevented from debating
clause 2.10 while debating clause 2.8. To reach an agreement on this clause the
Committee must debate clause 2.10. Should not this subclause be deleted from this
clause and included in clause 2.10?
The DEPUTY CHAIRMAN: We are debating clause 2.8, in which there is a reference to
clause 2. 10. That reference must be able to be made.
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Hon DOUG WENN: It is not a reference; it is a debatable point.
Hon E.J. Chariton: It is a reference to clause 2. 10.
Hon DOUG WENN: Subclause (2) does not state that it is actually referring to clause
2.10.
Hon E.J. Charlton: Clause 2.8 outlines the role of the mayor or president and clause 2.10
outlines the role of councillors. We can debate this issue fully when we debate clause
2.10.
Hon DOUG WENN: In reality, we will debate clause 2.8(2) when we debate clause 2.10.
Hon E.J. Charlton: We might not get to that stage.
Hon DOUG WENN: The Committee must debate clause 2.10 now, but under the
standing orders it cannot do that because it is debating clause 2.8. Clause 2.8(2) is in the
wrong part of the Bill.
I recall a similar incident when we were debating an industrial relations Bill. I put a
question to the Minister about the provisions of a particular clause and he conceded that
my question needed further investigation. He came back into this place and referred me
to another clause. If I recall, we were debating clause 26 at the time and he referred me
to clause 18. A ruling was made that we could not debate the issue I had raised because
clause 18 had been debated and passed. In this situation the Committee is forced to
debate clause 2. 10 before it debates clause 2.9.
The DEPUTY CHAIRMAN: I have indicated to the member that this provision is in
clause 2.8(2) and that reference is made in it to a clause which will be debated at a later
stage.
Hon DOUG WENN: I will call on the Minister to move an amendment to clause 2.8 that
a reference be included to 2.10.
Clause put and passed.
Clause 2.9 put and passed.
Clause 2.10: The role of councillors -
Hon A.J.G. MacTIERNAN: I move -

Page 18, after line 8 - To insert the paragraph -

(d) speak on matters relating to the local government.
This amendment should not upset Hon Phil Lockyer, it should conform with his views. It
does not suggest a councillor will speak on behalf of the local government. I understand
that it would be a nonsense to have every councillor purporting to speak on behalf of the
local government at all times. However, it is essential that we do not preclude
councillors from having a role. That is different from the formulation in 2.8 where the
mayor or president has authority to speak on behalf of the local government The
Minister may argue that this is not necessary, but it is an inherent power. I have put to
the Minister my concerns that as clause 2.8 specifically mentions the capacity to speak on
matters and 2.10 does not, it is always possible - I do not think this stretches the point -
that the interpretation could be made that an elected councillor would not have the right
to speak on matters relating to local government if a story were running in the Press.
There is a diversity of views in local government and it is important that all of those
elected officials have an unambiguous right to air their position publicly. That is an
important part of the democratic process. It is not incompatible with anything that has
been said in this debate. However, it addresses our concern that the capacity of the
ordinary councillor to speak might have been stifled.
Hon P.H. LOCKYER: I oppose the amendment. I believe it is unnecessary. I have
heard the member's argument, but the Act does not have such a provision. Hon Alannali
MacTiernan was a councillor of the Perth City Council, and I understand that at one stage
she was the deputy mayor -
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Hon AJ.G. MacTiernan: No.
Hon P.H. LOCKYER: Nothing precluded her from having a considerable say, and
nothing in this clause will preclude a councillor from having a considerable say. The
member wants it to be set in concrete that a councillor must have a say -
Hon N.D. Griffiths: It makes it consistent with clause 2.8.
Hon P.H. LOCKYER: I do not believe we can compare the two. We need to set in
concrete that the mayor or president speaks on behalf of the council on matters relating to
local government, but we do not need to set in concrete that a councillor has the right to
speak on matters relating to local government, because nothing in the Act or in this Bill
precludes councillors from doing that.
Hon A.J.G. MacTiemnan: I explained that. It is because of the principles of statutory
interpretation, which will look at the fact that the field was covered in clause 2.8 but the
field was not covered in clause 2. 10, which could lead one to conclude that it was not
intended that councillors should speak on matters relating to local government. I agree it
is not in the Act, but it is not an issue because the Act does not have the provision that we
find in clause 2.8.
Hon P.H. LOCKYER: I reject Hon Alannab MacTiernan's argument because we must
differentiate between a mayor or president and a councillor.
Hon A.J.G. MacTiemnan: I agree.
Hon P.H. LOCKYER: It is not necessary to set in concrete that a councillor may speak
on matters relating to the local government, because councillors would not be in local
government if they were not permitted to speak on behalf of local government. I could
understand the need for this amendment if the clause provided that a councillor may not
speak on matters relating to local government and Hon Alannah MacTiernan wanted to
delete that and put in this provision, but nothing in this Bill precludes a councillor from
speaking on matters relating to local government.
Hon AJ.G. MacTiernan: We believe there is a problem, and Hon Phil Lockyer believes
there is not a problem. What would be the difficulty if we did include this provision?
Hon P.H. LOCKYER: It is not the sort of thing that I would go to the wire on, and it
would probably make no difference at all. The Minister might well accept it, but I would
be surprised if he did.
Hon E.J. CHARLTON: We are getting very pedantic about the role of a councillor. We
wanted to ensure that in defining the role of a mayor or president, this legislation
acknowledged that they have the right to speak on matters relating to local government.
The Bill details some of the broad capacities and expectations of the role of a councillor,
but we do not then need to say that councillors may speak on matters relating to local
government, because that may be a negative for councillors because they will think that
they are obliged to speak. Mayors and presidents are obliged to speak on matters relating
to local government because they do not take on that role if they are not prepared to
accept that responsibility and show leadership. It is expected that councillors will speak
out about particular matters relating to local government if they so desire. A councillor
would not speak on behalf of all the councillors unless he or she were invited in the place
of the mayor or president. Hon Alannah MacTiernan is drawing a long bow with this
amendment. I accept the member's point that we expect councillors to speak on council
issues. It would be like saying that the leader is the leader. He is expected to speak out.
We do not then expect to specifically say that everyone else shall have the responsibility
to speak out; that is taken as accepted.
Hon GRAHAM EDWARDS: In effect the Minister is saying that if he accepted Hon
Alannab MacTiernan's amendment, it would be the same as retaining existing paragraph
(b).
Hon A.J.G. MacTI1ERNAN: This is not a pedantic point, however it has the potential to
become a problem for councillors in determining what they are entitled to do. I know it
is probably a difficult argument. Clause 2.8 sets out the circumstances under which the
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mayor or president can speak out, and because there is no such statement in clause 2.10
that may be interpreted that councillors are not entitled to speak out on those matters
without some other authority or delegation, and that would be improper. We will see
over time whether our concerns are borne out. It may be that in the interpretation of the
provision this debate has some impact. In case there is still some confusion, I am not
suggesting that the role of the mayor be the same as the councillor, I recognise the
differences.
Amendment put and a division called for.
Bells rung and the Committee divided.
The DEPUTY CHAIRMAN (Hon Derrick Tomlinson): Before the tellers tell, I cast my
vote with the Noes.
Division resulted as follows -

Ayes (1 1)
Hon Kim Chance Hon N.D. Griffiths Hon Bob Thomas
Hon J.A. Cowdell Hon John Halden Hon Doug Wenn
Hon Cheryl Davenport Hon AJ.G. MacTiernan Hon Tom Helm (Teller)
Hon Graham Edwards Hon Sam Piantadosi

Noes (14)
Hon George Cash Hon P.H. Lockyer Hon B.M. Scott
Hon E.J. Charlton Hon I.D. MacLean Hon W.N. Stretch
Hon M.J. Criddle Hon Murray Montgomery Hon Derick Tomlinson
Hon B.K. Donaldson Hon N.F. Moore Hon Muriel Patterson (feller)
Hon P.R. Lightfoot Hon M.D. Nixon

Pairs
Hon Tom Stephens Hon Peter Foss
Hon Mark Nevill Hon Max Evans
Hon Val Ferguson Hon Barry House

Amendment thus negatived.
Hon GRAHAM EDWARDS: The arguments that the Minister used to defeat the
amendment moved by Hon Alannah MacTieman support the arguments that I made
under clause 2.8(b) and clause 2. 10(b). In relation to clause 2. 10, I want to register the
same argument that I made under clause 2.8 and leave it at that.
Clause put and passed.
Clause 2.11: Alternative methods of filling the office or mayor or president -

Hon N.D. GRIFFITHS: What criteria will be used with regard to the Governor's order as
to whether the first mayor or president of the local government is to be elected by
electors or by the council from among the councillors? I assume, for the most part, that
the order will put in place what already exists with regard to a particular locality.
However, it would be better legislation to set out the criteria in the clause. To that extent,
the clause is deficient.
Hon E.J. CHARLTON: There are no criteria for determining the process in the case of
the first council. If it were being operated by the commissioner, obviously the
commissioner would give an opinion or make a recommendation, or the Minister would
simply make that determination.
Hon N.D. GRHFFTHS: In light of the Minister's response it is appropriate that I reiterate
that this is an unsatisfactory way to proceed. The criteria should be set out, otherwise the
matter is simply arbitrary. No doubt having an arbitrary mechanism is convenient for
the executive. However, it is not appropriate.
Hon E.J. Charlton: They can change it afterwards if they want.
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Hon A.J.G. MacTIERNAN: I support the concerns expressed by Hon Nick Griffiths,
particularly in relation to subclause (2). This just does not add up. Subclause (2) refers
to the requirement for a special majority. With the specification that this may be changed
only with a special majority we are entrenching the decision that has been made deeply
into the constitution and putting it in the hands of a minority to change it. While the
council has the power subsequently to change the decision, it is obviously considered by
the Government to be a change of considerable importance. Presumably that is the basis
upon which it has decided that this is a matter that can be determined by the special
majority. If it is a matter of such importance, why is it that we do not have any guidance
as to how a Minister or the executive will make a decision on how that particular council
will elect its mayor?
There are two areas of concern. First, it is quite clear from subclause (2) that the
Government believes that this is a very important decision - otherwise there would be no
point in entrenching those provisions. If it is so important, why are we leaving it to the
totally arbitrary decision of the executive with absolutely no guidance? Secondly,
entrenching those provisions makes it very difficult for the majority view to be expressed
and it will enable a small group of councillors to resist change and to lock the entire
council into the decision made by the executive. This again points to the very great
importance of our being absolutely clear on what is the basis of the decision to allocate a
particular method to a particular authority.
Hon E.J. CHARLTON: If it were a cut and dried procedure across the State, where all
presidents were elected by council, one would say that presidents would all be elected by
council after the councillors had been elected. However, we have situations where
presidents are elected outside the council. We do not have a situation where all mayors
are elected one way or the other. To have a specific process by which the respective
positions are to be determined would be open to sound criticism. Every section of the
State is covered by local government. If we have a change of boundaries where a new
council is created and if the practice has been that the incumbent is elected by the people,
that would be the likely process recommended by the Minister. In the case of the other
one, that is the way it would be done.
The member is quite right to say that there is no direction - there is not. Flexibility is left
in the Bill. It is an important decision how it is set up and, because it is an important
decision, there must be a significant majority of people to go to some other way. There is
no intent by not having a process in the legislation that determines what a Minister or
Government would want. There is flexibility. Obviously, the Minister will take some
advice, as Ministers do, about the mechanism by which that position will be filled.
Hon A.J.G. MacTIERNAN: With respect, whomever he takes advice from will need a
yardstick by which to measure the desirability of either of those methods. We do not
have that. The Minister has mentioned one in which there has been a current practice in
the area and suggested that that might be one yardstick. I accept that it is one. That
should be specified in the Bill. Obviously, it will not be a total solution because there
could be two adjoining authorities, one of which does not elect a mayor directly and
another which does. That will not provide guidance. I can only repeat that it is an
important decision and we need guidelines or a broad outline as to what will be taken into
account. I do not suggest that it should be a strict formula, but it should say, "In making
a determination, the executive will take into account the following," and then list it.
There is concern that the Minister will have power to impose a system on an authority,
and that authority might have great difficulty in substituting what might be its own view.
The Government needs to understand what it is doing and why it is proposing that it have
that power. It is all very well to say that it will have advice, but advice must be based on
something. What will it be based on? How will a local government specialist look at
matters? What will he look at if he is to decide whether it is a direct mayoral election?
That indicates that this important matter has not been thought through. That is very odd.
It is important enough to entrench it, but the Government has not considered what factors
will be taken into account.
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Hon J.A. COWDELL: Although I have reservations about the entrenching provision,
which is the special majority required, I note that it has the effect of setting in place very
substantially the system of filling the office of mayor or president that prevails
overwhelmidngly in most local government entities in Western Australia; that is, choice
by fellow councillors rather than direct election. That form of election of mayor or
president has been far more successful in the experience of most local councils than
alternate city-wide or shire-wide elections. Although this clause appears as an equal
choice, it overwhelmingly favours the status quo which is selection by council. I find
that a commendation for this clause.
Hon E.J. CHARLTON: If a particular formula is put in place there is a chance of going
against what would ultimately be in the best interests of the process. We cannot write
into the legislation a formula for conducting the election of mayor or president. As
Hon John Cowdell said, the majority of operations are done by the council and there
would have to be good reason for it to be done another way.
Clause put and passed.
Clause 2.12: Electors may propose change of method -

Hon GRAHAM EDWARDS: Under this clause a proposal to change the method of
filling the office of mayor or president may be put to the local authority by either 250
electors or at least 10 per cent of the total number of electors. Has any thought been
given to limiting the number of times a proposal can be put to a council, bearing in mind
that council elections will be held every two years? A vexatious group within a council
could detract from the operations of that council by pursuing this matter. Perhaps the
Minister will give some thought to limiting the number of times a council can be
petitioned by regulation.
Hon E.J. CHARLTON: There are two scenarios in response to the member's concern.
Hon Graham Edwards: Even though they petition the local authority, it does not mean
that the council will accede to their request. The council must reach an agreement on the
proposal.
Hon E.J. CHARLTON: This is a safeguard. If a group of people wanted to change the
method of filling the office of mayor or president and the council voted against the
proposal, there would be no change. If the community believed that the council's
decision was undemocratic it would move to change the council at the next election.
Hon Graham Edwards: It would not be able to change it for two years.
Hon E.J. CHARLTON: That is right. Depending on the feeling within the community
about the council's actions, it could become the main issue at the next election. It could
have a regulation attached to it and I understand that regulations are already attached to
this clause.
Hon GRAHAM EDWARDS: It is not difficult to get 250 people to petition the City of
Stirling or the City of Wanneroo, but as local government will be moving to a two-year
election period, consideration must be given to that issue. That could become quite
vexatious and should be given some thought when the regulations are drawn up.
Hon A.J.G. MacTIERNAN: Is it intended that it be either 250 or 10 per cent of the total
number of electors, whichever is the lesser?
Hon E.J. Chariton: It is either, which means the lesser.
Hon A.J.G. MacTIERNAN: It could be 0. 1 per cent in a city such as Wanneroo.
Hon E.J. Charlton: Yes.
Hon A.J.G. MacTIERNAN: The justification, as I understand it, is that the current figure
is 50 and not less than 10 per cent. The Act does not provide for whatever is a lesser
figure, does it? If the Minister is saying there has not been a groundswell it may be
because the Act is a bit more restrictive.
Hon E.J. CHARLTON: The reason for the changes, apart from clarifying this point, is to
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get greater groundswell so a decision can be made. As is already defined, this clause is
related to those councils with those numbers which have that capacity.
Hon Graham Edwards: In the Cities of Wanneroo and Stirling it is easy to get 250
people's signatures. We are changing from a yearly to a two yearly election period.
Hon E.J. CHARLTON: Is Hon Graham Edwards making the point that it is that much
longer?
Hon Graham Edwards: If someone wants to become vexatious in that time he can.
Hon E.J. CHARLTON: That is right; we will discuss the reason later. Judging by the
second reading debate everybody supports the changes to the two year elections. The
section in the Act provides for 10 per cent or 50, whichever is the greater. The Bill
provides an option to have at least 250 or at least 10 per cent of the total number of
electors in the district.
Hon A.J.G. MacTIERNAN: That clarification of the Act supports the concerns
expressed by Hon Graham Edwards and me. It is an entirely different proposition from
that described in the Assembly debates. The argument has been used that the floodgates
have not been opened with the present figure of 50; therefore the floodgates will not open
with 250. However, the rug has been pulled out from under that argument. In most
authorities in the metropolitan area there would have to be more than 250 signatures in
order to progress this matter. For the authorities which affect the vast majority of people
the numbers that will be required to get a petition will be massively reduced. If we look
at the City of Wanneroo, which has something like -
Hon E.J. CHARLTON: I may have failed to clarify one point. I am advised that under
the current Act, the 50 or 10 per cent, whichever was the greater, was required for a
referendum to take place. This Bill requires a greater number, but it eliminates the
requirement for a referendum to take place. Provided that a council has the majority that
I referred to earlier, it can make the decision.
Hon GRAHAM EDWARDS: I am now a little less sure of what I understood clauses
2.11 and 2.12 to mean. Clause 2.11(2) states that a local government may change the
method of filling the office of mayor or president used by the local government to the
other method mentioned in proposed subsection (1)(a) or (b) if it has a special majority.
That is a bit different from the argument that the Minister has just used.
Hon E.J. Charlton: No. I am saying that under this Bill, it will be at least 250 in number
or 10 per cent.
Hon GRAHAM EDWARDS: One is initiated by the council and the other is initiated by
the people.
Hon E.J. Charlton: Yes.
Hon GRAHAM EDWARDS: We have two methods here. Firstly, under clause 2.11, a
council can initiate a change provided it has a special majority. Secondly, under clause
2.12, the electors can ask a council to consider the matter provided it has got either a
petition containing at least 250 signatures or at least 10 per cent of the total number of
electors of a district, whichever is the lesser. Whichever way we describe it, it will now
make it much easier for electors to cause a council to consider changing the method of
election.
Hon E.J. Charlton: They only cause it to consider.
Hon GRAHAM EDWARDS: That is right. I reiterate the point, because it has been a bit
lost, that we need to have some safeguards in the regulations, because within an hour I
could get 250 people to sign a petition. These things are an issue with a number of
people in a city the size of the City of Wanneroo or the City of Stirling, and it may
become a vexatious matter if there is not some regulation governing the number of times
that a local government should be open to such a petition.
Hon E.J. CHARLTON, The member is saying that between elections, one week a group
of people may come along, and the council will make a decision, and the next week
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another group of people may come along, and the council will have to make that decisionagain. It is a bit like this place. Electors may say they want something to be changed,but if they get knocked back two or three times, they say, "It is a waste of time pursuingthat issue with that useless council." I accept the point that theoretically that is possible,
but we are trying to give electors in local government the opportunity to do it in this way.It has freed it up in one respect; on the other hand, it is still difficult, because it must havethe support of three-quarters of the council. It is a different process under the current
Act.
Hon GRAHAM EDWARDS: What percentage of council is required to support apetition? Does it require an absolute majority or a special majority?
Hon E.J. CHARLTON: In councils with 12 or more members, it will require athree-quarters majority; in councils with less than 12 members it will require an absolute
majority.
Clause put and passed.
Clauses 2.13 to 2.17 put and passed.
Clause 2.18: Fixing and changing the number of councillors -
Hon A.J.G. MacTIERNAN: The concern expressed by the Institute of MunicipalManagement is that the advisory board should not have a role in fixing and changing thenumber of councillors. This is a similar situation to clause 2.11, where broad powers tochange are vested in the Executive, but no guidance is provided on the sorts of things thatwould be taken into consideration in making changes of that nature.
Hon E.J. CHARLTON: The board will have the independence that we mentioned earlier,because three out of five members will be local government representatives, and althoughthe other two will comprise one person from the department and one person appointed bythe Minister, it is likely they will be local government members as well. The provisionsimply intends to be consistent with the best interests of local government.
Hon A.J.G. MacTIERNAN: The point made by the Institute of Municipal Managementis that the provisions in clause 2.18 contradict the general competence powers providedthroughout the legislation and more particularly so, given that clause 2.17 has alreadyestablished minimums and maximums. It is not open ended. Councils will not be able todetermine a level of representation that is completely inappropriate. As has been said,the number of councillors is fairly limited. Given that councils can operate in only a
small area -

Hon E.J. Charlton: Are you referring to clause 2.18 which relates to a new council?
Hon A.J.G. MacTIE RNAN: Does clause 2.18 refer only to a new council?
Hon E.J. Charlton: It does at clause 2.1801)(a) and (b).
Hon A.J.G. MacTIERNAN: What about clause 2.18(3) where -

The Governor, on the recommendation of the Minister, may make an order -
(a) changing the number of offices of councillor on a council;

Obviously when an authority is created someone must make the decision. We understandthat. However, who will have that determination? If there is a desire for change, why isthat power vested in the Executive? We acknowledge that the Executive has the right inthe initial instance as there must be a creator. However, given that we supposedly havean idea of general competence enshrined in the legislation, why is the Executivereserving for itself the power to alter that, possibly against the will of the authority? Thatpoint is particularly important in this provision because the power to determine numbersis not open ended. It is heavily restricted by clause 2.17. I do not understand thejustification for giving the Executive the power to make that kind of decision.
Hon E.J. CHARLTON: As I understand it, the member is referring to an occasion when,once the council is up and running, there is a desire to change ward boundaries or thenumber of councillors within a ward.
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Hon A.J.G. MacTiernan: Or the number of councillors on a council.
Hon E.J. CHARLTON: Yes.
Hon AJ.G. MacTiernan: Like in South Perth if you want to get rid of the left wingers.
Hon E.J. CHARLTON: That is right. What Hon Alannah MacTiernan would like to
happen is different from what the legislation requires. The council would call for the
board of review to make a recommendation about what should happen. The Minister
could also ask the board to review a council's situation. The Minister can accept or reject
the view of the board of review. That is how changes would occur. The Boundaries
Commission will become known as the Board of Review. Either the council or the
Minister would go to the board and, at the end of the day, the Minister has the power to
accept or reject, but he cannot vary the recommendation.
Hon AJ.G. MacTIERNAN: I do not suppose that we will get anywhere here. There
should not be that broad power. Obviously I do not have any problems with the number
of councils being changed, provided there is agreement with council or at least proper
consultation. However, there should be some legitimate reason; for example, the
Minister or the board should be precluded from making a recommendation for reduction
unless there has been a relevant decrease in the population. As I said, my concern is that
a provision such as this leaves open some possibility for a witch-hunt against councils
that are not necessarily disposed towards the Government.
Hon E.J. CHARLTON: The current Act provides that the Minister can say that there will
be X more members on a council.
Hon A.J.G. MacTiernan: We are asking whether we have the best thing. We do not want
to settle for second best.
Hon E.J. CHARLTON: That is in the current Act; I anm not saying whether it is right.
That is what can be done. The member is expressing concern that under this Bill there is
the opportunity to make a decision that is not in the best interests of the council. The
appointed Board of Review will act as a tribunal. Everyone connected with local
government will accept that, and while they may have an opinion about who should be on
the tribunal, at least it is a vehicle through which some assessment can be undertaken.
This will be put in place and it goes in both directions. While the member may have
concerns that people might take advantage of the situation, that is life. No-one can have
built into the system that it will be totally inflexible. We do not always get what we
want.
Clause put and passed.
Clause 2.19: Qualifications for election to council -

Hon GRAHAM EDWARDS: I seek guidance from the Minister. In clause 2.19
reference is made to people being qualified to be elected as members of council, and
paragraph (d) refers to the disqualification of members. I want to discuss a person's
being disqualified from being elected to a council. Should that issue be dealt with at this
stage rather than in debate on clause 2.20?
Hon EJ. CHARLTON: Clause 2.19 refers to the people who have the capacity to be
elected. We will get on to the specifics of that later. If the member wants to deal with
those specifics as being unacceptable, that is dealt with later. This clause covers the
broad principles.
Hon Graham Edwards: I agree, but I am talking about the technicalities and the way it is
drafted.
Hon E.J. CHARLTON: There is not a worry in the world.
Hon A.J.G. MacTIERNAN: I am curious. Some concern has been expressed about
exactly how clause 2.19(2) will actually work. It refers to various electors who are not
eligible to stand for election. One of the qualifications is that the person is simply a
nominee of a body corporate. I would be interested in some advice. Let us say that
someone was a ratepayer in the area and had a property in their own name but that they
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also had a property in the name of a company, appeared as the company nominee, andtherefore did not appear on the roll as a ratepayer. The Bill says that one is disqualified ifone is eligible only by virtue of being a nominee of a body corporate. Does that notanticipate that someone could be on the roll as a nominee of a body corporate?
Hon E.J. Charlton: One can be on the roll only once.
Hon AJ.G. MacTIERNAN: That is right, but could someone be entitled in some otherway to vote but not actually be on the roll under that category?
Hon E.J. CHARLTON: It means that if somebody is on the roll only as a nominee, hecannot stand for council.
Hon A.J.G. MacTIERNAN: That is interesting, because the Bill does not actually saythat. It states that "if he or she is only eligible for enrolment". It does not say "is onlyenrolled". A better example than a ratepayer would be an occupier of commercialpremises in East Perth who, perhaps quite unrelated to that, was a nominee of a company.
Hon E.J. Charlton: He can be on the roll only once as whatever.
Hon A.J.G. MacTIERNAN: That is right. We should be clear about that. The fact thatone is on the roll only as a nominee of a company does not mean that one is eligible forenrolment only as a nominee of a company.
Hon E.J. Charlton: He must decide whether he wants to be on the roll as a nominee or as
an occupier.
Hon A.J.G. MacTIERNAN: With respect, that is not what the provision says. It does nottalk about the quality of one's enrolment.
Hon E.J. Charlton: It says what one cannot do unless one is qualified. It is a safeguard.
Hon A.J.G. MacTIERNAN: Perhaps I am not getting through to the Minister. It doesnot say that one is not qualified to vote if one appears on the roll as a nominee of a bodycorporate It says that one is disqualified if one is only eligible for enrolment under thatone category. One might not in fact be enrolled under another category. A classicexample would be company X which owns a building that person Y occupies as a soletrader and has been specified by, perhaps, his parents' company for that property. Thereis a difference between the actual fact of one's enrolment and the status under which onehas enrolled and one's eligibility for enrolment.
Hon E.J. CHARLTON: A trader who is the occupier of a premises he is leasing wouldbe eligible to be on the roll. He is not part of a body corporate, which is the example themember gave.
Hon A.J.G. MacTiemnan: I want the Minister to understand the situation.
Hon E.J. CHARLTON: I do understand, but if a person is a nominee of a bodycorporate, he will not be eligible.
Hon A.J.G. MacTiemnan: I am not saying that.
Hon E.J. CHARLTON: What did the member say?
Hon A.J.G. MacTIERNAN: It is slightly more complex than that and I am exploringhow it will work. Although a person may be on the roll as a nominee of a body corporateit does not prevent him from standing for office. If a person falls within another category
for enrolment -

Hon E.J. Charlton: Are you saying that that person has disqualified himself from theother options because he is already on the roll?
Hon A.J.G. MacTIERNAN: No, I am saying that people who may appear on the roll asnominees of corporations will be entitled to stand for election because they are entitled tobe enrolled in another capacity.
Hon E.J. CHARLTON: I do not know whether the member is making the point thatbecause a person is on the roll as a nominee and is qualified to be on the roll in anothercategory, he should have the capacity to stand for council.
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Hon AJ.G. MacTiernan: I am saying they do.
Hon EJ. CHARLTON: They do if they fit into another category and their name is on the
roll in that capacity. If the member is saying that because a person is qualified under
another category he is eligible to contest membership of the council, she is right. He also
has a vote as a nomiAnee of a body corporate.
Hon A.J.G. MacTIERNAN: The way the Minister described the situation was not
correct.
Hon E.J. Charlton: Which part was not correct?
Hon AJ.G. MacTIERNAN: He said that if a person was on the roll as a nominee of the
body corporate he was necessarily precluded from standing for council.
Hon E.J. Charlton: I did not say that.
Hon A.J.G. MacTIERNAN: Therefore, the Minister accepts the fact that a person may
be on the roll only as a nominee of a body corporate, but nonetheless is entitled to stand
for election because he has an unsatisfied capacity to stand.
Hon E.J. Charlton: That is right.
Hon AJ.G. MacTIERNAN: I thought the Minister was saying something else.
Clause 4.30(l)(a) states that a person is eligible to be enrolled to vote at elections if he is
enrolled as an elector for the Legislative Assembly or the House of Representatives in
respect of a residence outside the electorate. I was not aware of the entitlement to a vote
in local government on that basis. I will have to look at it more closely.
Clause put and passed.
Clause 2.20: Members of Parliament disqualified for election.-
Hon GRAHAM EDWARDS: Why does the Bill provide that a member of the
Parliament be disqualified from being elected as a member of a council? Why not just
disqualify him or her from contesting an election in the first place? I understand from the
way it is written that there is nothing to prevent any member from contesting. I
understand the Government's position is that if a serving councillor is elected to
government he would need to resign.
Hon E.J. CHARLTON: We will come to this later, there is a time frame within which a
decision must be made. This clause refers to a person's being disqualified if that person
is a member of Parliament. In other words one cannot stand for election. We will come
to the reverse situation later.
Hon AJ.G. MacTIERNAN: I do not disagree with this provision. However, I am
curious about its genesis. When did it first appear in the draft of this legislation? Did it
form part of the original discussion?
Hon E.J. CHARLTON: It was in the draft before we came into government.
Clause put and passed.
Clause 2.21 put and passed.
Clause 2.22: Disqualification because of convictions.-
Hon A.J.G. MacTIERNAN: I move -

Page 23, line 26 - To delete the line.
This clause provides that a person is disqualified from membership of a council if the
person has been convicted of a crime and is in prison serving a sentence for that crime; or
has been convicted in the preceding five years of a serious local government offence.
Therefore, it is not an unrelated crime, but a crime which relates to the discharge of the
duties of a councillor or to local government. It states also that a court that has sentenced
a person for a serious local government offence may make an order waiving the
application of proposed subsection (1)(b); that is, the penalty. Therefore, a person may
commit a serious local government offence and, in the wash-up, the court may waive that
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person's penalty entirely so that that person does not suffer a period of disqualification.
Proposed subsection (2)(b) states that a court may reduce the period of five yearsmentioned in proposed subsection (1)(b). However, it cannot totally waive that period.A serious local government offence means an offence against this Bill or the formerprovisions for which an offender could be sentenced to imprisonment for a term of orexceeding the period prescribed for the purposes of this proposed section - and that willobviously be done by regulation, so we do not know what that period is - or could besentenced to pay a fine of or exceeding the amount prescribed for the purposes of this
proposed section.
I am concerned that this provision will effectively enable a court to waive the period ofdisqualification. I remember a time in the Perth City Council when a prominent
councillor was convicted of a breach of the pecuniary interest provisions. I think he waslucky that that was the only thing for which he was charged. He was disqualified, anelection was called, and he was able to nominate and get back into office immediately.That was in the 1 970s, in the days when if one had the support of a large ethniccommunity vote, one could be assured of election by a couple of hundred votes.Fortunately, those days have passed in the area that was the City of Perth. As someonewhose area that councillor represented, I was very dissatisfied with that because Ibelieved it made a mockery of what we were trying to do in local government. It isimperative that persons who have been convicted of a serious local government offence
be disqualified for at least some period.
My amendment must be seen in the context that it does not remove from the court thediscretion to reduce the period of five years, and there may be varying degrees of severityof what constitutes a serious local government offence and there may be varying degreesof mitigating circumstances, and those matters should properly be considered by thecourt, but I would be extremely unhappy if persons who had committed a serious localgovernment offence could take up a position on a council immediately and not be
disqualified at all.
Hon GRAHAM EDWARDS: I support Hon Alannah MacTieman, particularly given thevagaries of some court decisions, with which I know the Minister handling the Bill hasoften had problems. On the one hand we have been building up local government
councillors, while on the other hand this clause is opening the door for someone who hasthe ability to hire a good lawyer and be successful in a court application to have the
matter waived on their behalf.
I was in America last year and during that time the former mayor of Washington wasre-elected to office. This person was arrested for fairly serious drug offences. He servedtime in gaol and after he was released he was able to secure a sizeable share of the vote,and within a short period was back on the council. That is America. I would be drawinga long bow to say there is a close parallel in Western Australia; however, the frameworkis there. If a person is worthy of being disqualified from membership of a council forhaving committed a serious local government offence that person should not be able toapply to the court to seek to waive that disqualification or the reduction of that period forwhich they are ineligible to stand for council.
Hon E.J. CHARLTON: This will be properly assessed only when the regulations are putforward. If we deleted subclause (1)(b) we would eliminate the opportunity for the courtto implement agreements under the regulations. As Hon Alannah MacTiernan hasacknowledged a gaol term can be reduced; however, in the case of a fine the offence maybe minor or trivial from a community point of view, but under the new LocalGovernment Act it may be prescribed as a serious offence.
Hon A.J.G. MacTiernan: Why would it involve a big fine?
Hon E.J. CHARLTON: An example is where a councillor owns a dog and the dog hasinjured someone, and the penalty imposed is $2 000. Under the current wording of theclause, the court would be able to assess what has happened.
Hon A.J.G. MacTiernan: Is that under the Dog Act rather than under this legislation?
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Hon E.J. CHARLTON: The attack would be covered under the Dog Act, but from the
councillor's point of view -

Hon A.J.G. MacTiernan: It has to be an offence under this legislation, not the Dog Act.

Hon E.J. CHARLTON: Well, that may not be a good example. It has to relate to the
Local Government Act. We are trying to decide what is a serious offence and we are
referring to provisions and prescribed regulations under the Local Government Act. It
seems that we will not agree about this. However, as the amendment was moved some
time ago, we believe that the court should be given the flexibility to assess the fact that,
while the crime is serious, it will not impede or deny a councillor from being on the
council. Hon Alannah MacTiemnan is right to state that a councillor may have committed
a misdemeanour and have brought the council into disrepute, but he may still be able to
carry on as a councillor. We do not necessarily want to remove from a councillor the
opportunity to stand when an offence has been committed and a fine has been imposed
under the Local Government Act. The court should be allowed to assess that person's
ability to stay on the council.
We can all give examples to fully evaluate the problem. Hon Alannab MacTieman quite
rightly explained the problems that may arise when someone commits an offence and that
is waived by the court. I would have thought that the Labor Party might perhaps be more
understanding of people than people on this side of the House.

Hon Kim Chance: I can fully agree with that.

Hon E.J. CHARLTON: In that case, perhaps I will leave it at that and quit while I am in
front.
Hon A.J.G. MacTIERNAN: The Minister's arguments are flawed. I am disappointed
that the Minister said that we cannot debate this issue because we have not seen the
regulations. It is no fault of ours that we have not seen the regulations. Part of the
preparation for this legislation, even though the regulations have not been enacted -

Hon E.J. Charlton: It depends on the threshold.

Hon A.J.G. MacTIERNAN: That is what I am saying. The Minister should have had
that prepared before we debated the issue.

Hon E.J. Charlton: With respect, we do not prepare regulations before a Bill is
introduced.
Hon A.J.G. MacTIERNAN: Perhaps the Minister should do that with provisions of this
kind, particularly when he says that we cannot do anything about the regulations because
we do not know what they are.

Hon E.J. Charlton: I did not say that. You are presupposing.

Hon A.J.G. MacTIERNAN: In a vacuum, one can only presuppose. Unless the Minister
is prepared to supply us with information about what he intends to include in the
regulations, we are left entirely to supposition.

I presume that the Minister would not have used the word "serious" in the definition of a
serious local government offence unless he meant it to be an offence at the upper end of
the scale of offences set down in the legislation. The only example the Minister gave
was of a dog attack. I would be interested to determine the kinds of offences that the
Minister feels it would be all right for a person to be convicted of and not suffer a
disqualification.
Hon E.J. Charlton: You might have deposited some unacceptable product into a drain, or
something like that, which may be considered to be a serious offence.

Hon A.J.G. MacTIERNAN: Those are the sorts of things that go to the suitability of a
person to act as a councillor.

Hon L.A. Cowdell: Would the case of the chief justice's dispute with a local shire
councillor over his swimming pool qualify?

Hon A.J.G. MacTIERNAN: Again, we are operating under a disability here because we
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have not been given any guidance as to what is included in the definition of "serious".
We cannot pluck any provision out of the Act; we must look at the top end of the
spectrum. Those things which perhaps show reckless disregard for the environment or
for the planning powers of an authority or local government or which went to the
question of honesty would come within this category of serious local government
offence.
Hon Graham Edwards referred to the fact that the quality of mercy in the country is not
even. There are people who can afford a quality of legal representation that particularly
in lower courts often overwhelms the local magistrate. One can find that people are
treated in a favourable way as a result of that. Local government is important enough to
ensure that we keep people honest within it. We want to ensure that people in local
government have a commitment to its aims. It makes a nonsense of this provision to say
that a person is disqualified one day but not the next. While I support the retention of the
provision where it can be reduced, I do not believe that one should be able to commit a
serious local government offence and remain unaffected by that. There is nothing in the
legislation that would preclude a court's allowing someone who breached, for example,
the pecuniary interests provisions or the disclosure provisions, from simply going back
on the council the next day. I cannot accept that.
Hon GRAHAM EDWARDS: I reiterate and support the argument of Hon Alannah
MacTiernan, particularly in view of the comments of Hon Kim Chance. Hon Alannah
MacTiernan has put forward a very good and compelling argument. We are talking
about a person who provides leadership and guidance to the community, who commits a
serious offence against the Local Government Act and who would then be eligible for
disqualification from the council, except if that person has the capacity to go to the court
to argue or to have argued on his behalf the waiving of that penalty.
I strongly sympathise with the position that has been put by Hon Alannah MacTiernan.
The Committee has been put in a difficult position. I sympathise also with the Minister
he is not the Minister who is directly responsible. I have been in the same situation. The
Committee is right to ask for a fair definition of a serious offence. We can take it on
trust. I have no difficulty trusting the Minister as a person, but I would feel much more
comfortable if we knew exactly what we are talking about. I wonder whether he will
defer consideration of the clause until a later stage and give us an idea of exactly what we
are talking about when it comes to a serious offence. However, is the Minister saying
that he cannot do that until the regulations are framed?
Hon E.J. CHARLTON: The issue of what constitutes a serious offence has not been
developed, so putting it off would not help. I understand the point. We are playing in the
dark to some extent in trying to judge whether what is a serious offence should be in or
out. Members who have been in local government and know all about it can probably
imagine a number of the offences that are likely to be prescribed in regulations as serious
offences. Let us say that one is the owner of a business and an employee commits a
misdemeanour and breaches a bylaw. For instance, that employee might dump oil or
another liquid in a sewer. Ultimately, one is responsible because it is one's business.
The employee was paid to carry out a task. Although one might not have directed him to
do it, one is ultimately responsible, and action will be taken.
Hon A.J.G. MacTieman: But there must be some complicity or negligence on the
owner's part in setting up the system.
Hon E.J. CHARLTON: That is true, but in many circumstances it is not the individual
who is held responsible. If it is the way he drives the truck, the individual is responsible,
but if he overloads, the truck owner wears the responsibility.
Hon A.J.G. MacTiernan: But the owner has not put precautions in place.
Hon E.J. CHARLTON: No, not at all. It is the owner of the vehicle who -
Hon A.J.G. MacTiernan: He is vicariously liable.
Hon E.J. CHARLTON: It is the owner who is fined. In the case of a serious offence we
do not want to eliminate altogether the opportunity for the court to decide that the penalty
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can be waived. Hon Alannab MacTiernan is taking away the right of appeal. I am
surprised to hear Opposition members take that view. Somebody has said that people
with money can buy the best legal assistance in the land to help them to get the matter
waived. As Hon Alannah MacTiernan correctly said, 'Thank goodness the 1970s have
gone." We are living in more enlightened times and the community rejects some
people's actions. If the member gave the example of an offence which had been
committed for which a fine had been imposed and said it should not be waived, I would
agree with her. Fines should not be waived. Members are aware of the problems within
the legal system, especially with juvenile crime and repeat offenders.
Hon Graham Edwards: Of which you are a strong critic.
Hon E.J. CHARLTON: I am. I cannot support minimum sentences because it would be
unjust to subject everyone to the same treatment.
Hon AJ.G. MacTieman: What about the mandatory sentence for wilful murder?
Hon E.J. CHARLTON: That is a different scenario. With respect to the member, we are
debating a serious offence against the Local Government Act.
Hon A.J.G. MacTiernan: You said you did not support a minimum sentence.
Hon E.J. CHARLTON: I said there must be some flexibility and that is the reason a
court must have the ability to make a decision. I am critical of the courts because they
have not responded in the way they should have in some circumstances. I get upset when
the courts send people to gaol for pinching $20 000, but nothing happens to those people
who pinch a car worth $50 000. 1 respect the comments of members opposite and I
understand the basis on which they have expressed their concern. However, the court
must be given the opportunity to deal with people as it sees fit, and people who have the
money should not be able to buy the best legal defence available to get them off the hook.
The time of the courts has been taken up with people who have the money to defend their
case and with people who have nothing but have access to assistance. It is the people in
between for whom I have sympathy.
Hon KIM CHANCE: I would like some clarification on the difference between
paragraphs (a) and (b) of clause 2.22(1). My interpretation of paragraph (a) is that a
person who is imprisoned for a serious crime - for example, murder - can walk out of
prison and be elected onto a local government authority. However, a person who is
convicted for dumping oil down a drain in the preceding five years cannot be elected to a
local government authority. There are more serious problems with this clause than those
which are identified in the amendment.
Hon E.J. CHARLTON: I advise the member that we are debating paragraph (b), not
paragraph (a).
Hon Kim Chance: I was saying that I think there are some difficulties with the clause
apart from those that are identified in the amendment.
Amendment put and negatived.
Clause put and passed.
Clauses 2.23 and 2.24 put and passed.
Clause 2.25: Disqualification for failure to attend meetings -

Hon E.J. CHARLTON: I move -
Page 25, after line 3 - To insert the following new subclause -

(2) Leave is not to be granted to a member in respect of more than
6 consecutive ordinary meetings of the council without the approval of the
Minister.

This addresses an issue raised in the Legislative Assembly by Michelle Roberts and
Larry Graham.
Hon Kim Chance: It is called the Larry Graham clause.
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Hon E.J. CHARLTON: They were concerned that councillors may be granted indefinite
leave even when they had left the district. The amendment will ensure that a councillor
can only be granted leave of 6 months. Ministerial approval will be needed for longer
periods. The amendment is self-explanatory and is in line with what everybody wants to
see happen on council.
Amendment put and passed.
Clause, as amended, put and passed.
Clauses 2.26 to 2.28 put and passed.
Clause 2.29: Oath or affirmation of allegiance and declaration -
Hon AJ.G. MacTIERNAN: I move -

Page 32, after line 10 - To insert the following new subclause -

(4) The prescribed form of oath or affirmation of allegiance will provide
an optional form of oath or allegiance which does not refer to the
Australian or British monarchy.

Members will be aware that recently the oath and affirmation that is required for
Australian citizenship was altered and no longer requires that a person declare an
allegiance to the monarchy. Given that we could have people who, either by birth or
deliberate act of naturalisation, are not required to swear allegiance to the monarchy, it is
only appropriate that someone taking on the position of a councillor in local government
should be in a similar position. It is an absurdity to give a person who is seeking
Australian citizenship the option of taking an oath or affirmation of allegiance that refers
to the sovereignty of the people of Australia rather than to the sovereignty of the monarch
when this Bill provides that a person cannot be a local government councillor until such
time as that person is prepared to swear allegiance to a monarch, notwithstanding the fact
that that person may be a republican. It is no secret that probably the majority of adults
in this country are in favour of a republic. This amendment will not force anyone away
from the old ways. It will simply provide an option for those people who are not
comfortable with taking an oath or affirmation of allegiance to a system which they
believe should be changed. If it is good enough for people who want to become
Australian citizens, there should be no conceptual barrier to our providing such an
alternative within the local government legislation.
Hon E.J. CHARLTON: The member is seeking to provide the option of a form of oath or
allegiance which does not refer to the Australian or British monarchy. The Government
believes that consistent with the position in the Act, the regulations will prescribe the
form of the declaration. I can tell the member that the Minister is now considering a
proposal in line with what the member has put forward and will decide whether to have
that inserted in the regulations, and I think the member can look forward to seeing this
matter dealt with in the regulations.
Hon A.J.G. MacTIERNAN: I suppose I should say I am pleased that it has not been
ruled out, but for the Minister to say that the Government might do it in the regulations
does not answer the substantive case that we put. I have put forward an argument to
support the need for the regulations to take a particular form or to be limited in the form
that they can take under these provisions. If we took that attitude we could pass
something called the Local Government Act with no words in it whatever and the
concerns could be addressed in a series of regulations. It does not make sense. The
whole purpose of being here, particularly where we know there will be a large amount of
subsidiary legislation, is to provide the framework in which that subsidiary legislation
should operate. I understand this will be a matter for regulation, which is why I have not
attempted to write out what an oath or affirmation should contain, but simply to say there
needs to be an option within the regulations. If the Minister does not have a difficulty
with the substance of this, why does he not enshrine it in the legislation?
Hon E.J. CHARLTON: The Government has not made a decision; it has not agreed to it
or rejected it. I am not in a position to preempt the Government's position.
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Hon A.J.G. MacTIERNAN: It makes one wonder what we are doing here if nothing we
say can ever make any difference because the Government might not have considered it.
The Minister is supposed to be here as the representative of the Government. Other
Ministers can see their way clear during the debate to accept certain amendments. One
amendment that has been on the Notice Paper for a few days is not particularly
conceptually difficult, and it is not one that seeks to take the Government down a narrow
path. Is there any point whatever in our debating the rest of this legislation, because no
matter what we put up the Minister's argument is that the Government has not considered
it?
Hon E.J. CHARLTON: It is quite the contrary. On every other amendment that has been
put forward I have been able to get a response. The intention of the Government on this
matter was always to put it into a regulation. Hon Alannah MacTiernan's expectations
should be satisfied by the regulations. By moving the amendment and speaking to it she
has demonstrated the Opposition's desire to see it happen. That is a bonus for her
position. I am not rejecting the amendment. I am rejecting the member's proposal to
enshrine it in legislation. It should be implemented in the regulations, which is how the
Government intended to deal with this issue.
Hon A.J.G. MacTIERNAN: It is quite evident that we will not be able to complete the
Committee stage tonight. Will it be possible for us to defer consideration of this clause
to allow the Minister to discuss it with whoever makes decisions on this kind of matter?
I would be happier if we could do that.
Hon E.J. CHARLTON: With respect, this matter has been around a long time. I respect
the member's right to move her amendment and to ask for the clause to be deferred.
However, we have progressed very slowly through the Bill. We have spent a lot of time
debating the various clauses and if people in the community knew how long we were
spending on those clauses, they would have less respect for us than they already have.
We have been pedantic over words and a range of issues which have no influence over
local government. I have gone about as far as I want to go in saying that I believe it is
right to proceed with the clause as it stands. I want to canvass people's opinion before I
commit the Government to the Opposition amendment. Hon Alannah MacTiemnan
moved her amendment on behalf of the Opposition and it obviously has the support of
the Opposition. I think that she can look forward to seeing her expectations fulfilled.
Amendment put and negatived.
Clause put and passed.
Clauses 2.30 to 2.32 put and passed.
Clause 2.33: Extraordinary vacancy on election to a Parliament -
Hon E.J. CHARLTON: I move -

Page 33, line 27 - To delete "first Saturday in May in the next election year" and
substitute 'next ordinary elections day".
Page 34, line 6 - To delete "first Saturday in May in the next election year" and
substitute "next ordinary elections day".

The amendments address a drafting deficiency in the Bill and ensure that where a
councillor is elected to Parliament, his or her council term expires at the end of the
ordinary election. That ensures that the maximum period that a councillor who is elected
to Parliament can remain in council is under two years. That will fulfil that expectation.
Amendments put and passed.
Clause, as amended, put and passed.
Clauses 2.34 to 2.45 put and passed.

Progress
Progress reported and leave given to sit again, on motion by Hon E.J. Charlton (Minister
for Transport).
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ADJOURNMENT OF THE HOUSE - ORDINARY
HON GEORGE CASH (North Metropolitan - Leader of the House) [3.30 am]: I
move -

That the House do now adjourn.
Adjournment Debate - Wanneroo Senior High School Education Support Centre

HON GRAHAM EDWARDS (North Metropolitan) [3.31 am]: I need to raise a very
important issue relating to some students at the Wanneroo Senior High School education
support centre. I want to draw to the attention of the Minister for Education to the very
traumatic circumstances that have been presented to these young students. They are
currently working from a home economics demountable. I understand, and they
understand, that this demountable needs to be transferred to Hollywood Senior High
School. The students accept that, but they have been told that when the demountable is
removed next year they will be shifted to a small room that has been used for storage. I
understand that Education Department officers have viewed this storeroom and have
decided that it is suitable for these students. The students and their parents are very
concerned. They believe that it is not suitable. There are currently eight definite
enrolments in the centre next year, but that number could increase to 10. The students
are aged between 13 and 16. These young people have progressed very well at
Wannemoo this year despite the fact that some of them become frustrated at times and are
difficult to teach. They are not students who would generally respond well in a confined
area. Most people who have some knowledge of teaching in this field would accept that
these students generally need space. They will now be moved to a storage room where
the windows are very high. That space is not conducive to learning for anyone, let alone
these students who have enough difficulties in life with which to cope.
I raise this issue because I would appreciate the Minister's looking into it. We are getting
close to the end of the parliamentary year and to the end of the school year. I ask the
Minister to examine the matter and see whether another demountable could be found for
the students or indeed whether there could be a more suitable area for them.
Hon N.F. Moore: I will look into it.
Question put and passed.

House adjourned at 335 am (Thursday)
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QUESTIONS ON NOTICE

WAGES - $8 A WEEK PAY RISE, BUDGET SAVINGS SOURCE
2899. Hon JOHN HALDEN to the Minister for Finance representing the Minister for

Works:
(1) From what areas of the Minister for Works' department's budget will the

savings be made to accommodate the $8 a week pay rise granted to all
staff in March 1995 and backdated to December 1994?

(2) Will the Minister guarantee that no savings are being made to
accommodate this pay rise from the 1994-95 capital works budget from
the department's overall budget?

Hon MAX EVANS replied:
(1) The $8 pay rise has been accommodated from within the existing

budgetary allocation through efficiencies determined under each of the
department's programs.

(2) Yes.

WAGES - $8 A WEEK PAY RISE, BUDGET SAVINGS SOURCE
2900. Hon JOHN HALDEN to the Minister for Finance representing the Minister for

Services:
(1) From what areas of the Minister for Services' department's budget will the

savings be made to accommodate the $8 a week pay rise granted to all
staff in March 1995 and backdated to December 1994?

(2) Will the Minister guarantee that no savings are beitig made to
accommodate this pay rise from the 1994-95 capital works budget from
the department's overall budget?

Hon MAX EVANS replied:
(1) The $8 pay rise has been accomnmodated from within the existing

budgetary allocation through efficiencies determined under each of the
department's programs.

(2) Yes.
SCHOOLS - OUTDOOR EDUCATION SUPPORT FACILITI7ES

Carson Street, Durham Road, South Kensington, Showers and Change Rooms
3731. Hon JOHN HALDEN to the Minister for Education:

With reference to question on notice 248 of 1995 -

(1) When did Carson Street School, Durham Road School and South
Kensington School receive their showers and change rooms?

(2) What schools will be provided with funding in 1995-96 for upgrades of
any outdoor education support facilities?

Hon N.F. MOORE replied:
(1) The works at Carson Street and South Kensington are currently being

documented and will be constructed during first term next year. Showers
and change room facilities at Durham Road School are under construction
and due to be completed by the end of November.

(2) Gladys Newton School - toilet upgrade, remodelling and conversion of
classrooms and resource centre. Kim Beazley School - preprimary toilet
upgrade and extension of classroom. Kenwick School - covered
walkways. Malibu School - upgrade of kitchen facilities.
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EDUCATION DEPARTMENT - SCHOOLS OF THE AIR
Facilities and Equipment, Funding

3748. Hon JOHN HALDEN to the Minister for Education:
With reference to question on notice 301 of 1995 -
(1) What facilities and/or equipment have been provided since February 1993

for Schools of the Air?
(2) What funding has there been for this purpose since February 1993?
The answer was tabled.
[See paper No 1008.]

EDUCATION DEPARTMENT - CURRICULUM
Year 10 Students, Percentage Studied All Seven Unit Curriculum Components

3831. Hon JOHN HALDEN to the Minister for Education:
With reference to question on notice 884 of 29 March 1995, does the Minister
now have the data to determine what percentage of government schools' year 10
students have studied all seven unit curriculum components during year 10 in
1994?
Hon N.F. MOORE replied:
Yes. Female - 86.2 per cent; male 87.8 per cent; all - 87.0 per cent.

EDUCATION DEPARTMENT - CURRICULUM
Year 10 Students, Unit Curriculum Enrolment Index

3832. Hon JOHN HALDEN to the Minister for Education:
With reference to question on notice 886 of 29 March 1995 -

(1) Does the Minister now have the data to determine the unit curriculum
enrolment index in government schools for year 10 students in 1994?

(2) If yes, would the Minister provide the information?
(3) If not, when will the information/data be available?
Hon N.F. MOORE replied:
(1) Yes.
(2) Unit curriculum enrolment index (percentages), government schools year

10 students, Western Australia, by gender, 1994 -
Subject area - Female Male All
English 15.6 15.0 15.3
LOTE 1.7 0.8 1.2
Mathematics 13.0 13.0 13.0
Personal and vocational education 15.1 12.9 14.0
Physical education and health 10.9 12.7 11.8
Practical and creative arts 11.8 12.8 12.3
Science 15.3 15.3 15.3
Computing 1.8 3.0 2.4
Social studies 14.9 14.7 14.8

(3) Not applicable.
JUSTICE, MINISTRY OF - AIR CHARTER CONTRACT PERTH-LA VERTON-

PERTH, TENDER SPECIFICATIONS
3874. Hon TOM STEPHENS to the Minister for Finance representing the Minister for

Services:
(1) Why were the tender specifications for the Perth-Laverton-Perth Ministry

of Justice flights reissued with alterations?
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(2) Why did the original specifications restrict the type of aircraft to be used
"to a minimum of 9 passenger seats"; ie, Beechcraft Kingair 14 seater or
Cessna Conquest or equivalent model aircraft?

(3) Why did the specifications not allow for tenders to be lodged utilising two
smaller aircraft with a total capacity of nine passengers?

(4) Has the State Supply Commuission made any estimates of the potential
savings involved in utilising two smaller aircraft rather than a plane with a
"minimum of 9 passenger seats"?

(5) If not, why not?
(6) If yes, what were those estimates?
(7) Why did the revised specification move from a requirement that the

aircraft operate under Visual Flight Rules to require that all pilots have a
current air transport pilot's licence to ensure a basic turbine theory?

(8) Why did the revised specification require aircraft to be pressurised turbine
aircraft?

Hon MAX EVANS replied:
The following reply has been provided by the Minister for Services -
(1) It was seen to be a means of obtaining a service, safety and passenger

comfort level, that was more appropriate. This view was supported by
advice received from the Civil Aviation Authority.

(2) The Ministry of Justice requested that each flight be required to take up to
nine staff. These aircraft were believed to be appropriate types for the
services required. Tenderers were also encouraged to offer cost effective
alternative aircraft, if available.

(3) This was not considered as an option.
(4) No.
(5) See (3) above.
(6) Not applicable.
(7)-(8) See (1) above.

ENVIRONMENTAL PROTECTION, DEPARTMENT OF - CORPORATE PLAN
3993. Hon J.A. SCOTT to the Minister for the Environment:

With reference to an article by Dr Bryan Jenkins, Chief Executive Officer of the
Department of Environmental Protection, in the magazine 'Prospect', March-May
1995, in which Dr Jenkins states that the DEP has been developing a new
corporate plan -
(1) Has the new corporate plan been completed?
(2) If yes, will the Minister table a copy of the new plan?
(3) If no, when will it be completed?
(4) Will the Minister table a copy of the existing corporate plan?
(5) Is it correct, as the article also states, the 'The department's main roles as

outlined in the Environmental Protection Act remain unchanged'?
(6) What are the DEP's main roles as outlined in the Environmental

Protection Act 1986?
(7) What are the specific -

(a) objectives;
(b) functions; and
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(c) powers,
of the DEP under the Act?

Hon PETER FOSS replied:
(1) The Department of Environmental Protection's corporate strategic plan

has been essentially completed and was circulated to staff in July 1995.
Some additional information is being prepared, further outlining the roles
of the EPA, the department and the Minister for the Environment, to be
appended to the strategic plan.

(2) See (1). I will be happy to table the new corporate plan when the
additional information is completed.

(3)
(4)
(5)
(6)

I am advised the corporate plan will be updated in the next few weeks.

See (2).
Yes.
Under the Environmental Protection Act 1986 (as amended) the
department's main roles are -
(i) To provide services and facilities to the Environmental Protection

Authority to enable it to perform its functions. In practical terms
this means provision of technical and administrative support for
the EPA in its administration of parts III and IV of the Act. These
parts relate to development of statutory environmental protection
policies and to the assessment of development proposals and
provision of advice to the Minister for the Environment.

(ii) Administration through the chief executive officer of pollution
prevention measures of the Act (generally part V). The
department also has responsibilities for waste management
regulations and policy through its waste management division.
The relatively new division currently takes some of its powers
from the Health Act, although it is anticipated that specific waste
management legislation would be drafted in future.

(7) (a) The Act does not specify objectives for the Department of
Environmental Protection, although it clearly does so for the
Environmental Protection Authority. As outlined in the DEP's
corporate strategic plan, the department's overall goal is to ensure
that development in Western Australia is environmentally
acceptable; and to ensure the environment is managed so that it. is
conserved or enhanced.

(b)-(c) The specific functions and powers of the DEP under the Act relate
mainly to areas referred to in (6) and are too numerous to cover
adequately in this context. The member may wish to be briefed
directly by the department.

TAFE - NORTH METROPOLITAN COLLEGE
Standard of Mortar and Render in Building Industry Reports

4042. Hon A.J.G. MacTIERNAN to the Minister for Employment and Training:

In respect to the answer to question on notice 3764 of 26 September 1995 -

(1) Is the Minister prepared to table the reports on the standard of mortar and
render in the building industry in Perth with the references to specific
companies deleted?

(2) If not, why not?
The answer was tabled.
[See paper No 1009.]
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OFFICE SPACE - ATTORNEY GENERAL'S DEPARTMENT
4050. H~on TOM STEPHENS to the Minister for the Environment representing the

Attorney General:
(1) Will the Attorney General provide precise details about what square

metreage of office space is currently occupied by her department?
(2) If yes, what is the current square metreage of office space occupied?
(3) If not, why not?
(4) In reference to tabled replies to the Council Estimates Committee hearings

generic questions on office space, FTEs and advertising, why do the
answers to questions I and 2 give different totals for the square metreage
of office space occupied by the ministry?

(5) In reference to part (4) above -
(a) if the totals given in response to questions I and 2 referred to the

office space occupied in 1994-95, why are they both different from
the totals given to question 8i; and

(b) if the totals given in response to questions I and 2 referred to the
office space occupied in 1995-96, why are they both different from
the totals given in answer to question 8ii?

Hon PETER FOSS replied:
(1) Yes.
(2) Total office space currently occupied by the ministry is 37 530.65 square

metres.
(3) Not applicable.
(4) The answers to the generic questions 1 and 2 tabled to the Council

Estimates Committee hearings on office space occupied in 1994-95 do not
differ. The answers were -
1. Total office space occupied 37 530.65 sq mn.
2. Office space breakdown is leased space of 34 249.65 sq mn and

owned property of 3 281 sq mn, totalling 37 530.65 sq m.
(5) Question 8(i) of the generic questions refers to FIB numbers for 1994-95

and not office space occupied. Question 8(ui) of the generic questions
refers to FTE numbers for 1995-96 and not office space occupied. For the
member's information attached is a full copy of the answers to the generic
questions supplied to the Council Estimates Committee hearings. [See
paper No 1010.]

EDUCATION DEPARTMENT - TEACHERS, ACCEPTING 7 PLUS 7 PAY
OFFER

4055. Hon JOHN HALDEN to the Minister for Education:
(1) How many teachers have signed the Government's "7 plus 7" pay offer?
(2) How many of these are temporary teachers?
Hon N.F. MOORE replied:
(1) 6231.
(2) 1 474.

SCHOOLS - BLACKMORE PRIMARY
No Full Time Preprimary; Preprimary, Future

4056. Hon JOHN HALDEN to the Minister for Education:
(1) With regard to Blackmore Primary School, why is it the only one in the
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area that has not yet been granted permission to have full time
preprimary?

(2) Is it intended to move the preprimary on to the school campus?

(3) If no to (2) -

(a) why not; and
(b) is the Minister aware that this is the recommendation from the

rationalisation committee, i.e. that the preprimary be moved on to
the campus?

(4) If yes to (2) -

(a) when will this occur-, and
(b) what is the cost involved in relocating the preprimary?

(5) Can the Minister confirm that by utilising classrooms at the school this
will allow the current centre to be used for four year olds and will
therefore create at least 40 more spaces, which will in turn bring in mr
children to the school?

(6) Can the Minister confirm that children currently have only half the time to
do their work as other children who attend other full-time preprimary
schools?

(7) What action does the Minister intend to take to rectify this situation?

(8) Can the Minister confirm that in regard to ESL children, teachers do not
have the available time to devote to these children as is needed?

(9) What action does the Minister intend to take to rectify this situation?

(10) Can the Minister confirm that -

(a) the school receives a lot of children who transfer into the area
having come from full time schools;

(b) this has a traumatic effect on some children when they discover
they can only attend on a part time basis;

(c) a lot of children currently attending other schools in the area have
been taken out of Blackmore Primary School, and their zone, so
that they can attend a full time centre; and

(d) children would be integrated into year I a lot more easily if
preprimary was full time, as they would be familiar with the school
grounds and routine of school life?

(11) How does the Minister intend to deal with these issues?

(12) Why does the school cater for the overflow from the Marangaroo area?

Hon N.F. MOORE replied:

(1) Not all schools wishing to offer full time preprimary programs in 1996
were able to be accommodated. While approximately 50 per cent of
eligible children in Western Australia will have access to full time
programs in 1996 over 64 per cent of eligible children in the Alexander
district will be able to access full time programs in 1996.

(2) Yes, into existing classrooms that will be modified for preprimary use.

(3) Not applicable.
(4) (a) 1997.

(b) The Education Department has not investigated the situation at
Blackmore Primary School at this time. Depending upon the
scope of the work required the total cost of a classro

12487



1488[COUNCIL]

modification, inclusive of furniture and equipment, could be as
high as $84 494.

(5) The current off-site centre could be used for four year olds depending
upon leasing arrangements that are able to be made with the City of
Wanneroo.

(6) Yes.
(7) All children will have access to full time preprimary by 1998.
(8) Teachers are trained to take account of individual difference when

programming for children.
(9) Not applicable.
(10) (a) There has not been an influx of children into the preprimary class

at Blackmore during the 1995 school year. Information taken fromthe February and August census shows that in first semester26 five year olds were enrolled in the preprimary at Blackmore
with 21 enrolled in the second semester of the 1995 school year.
The drop in numbers has resulted from families moving out of the
district.

(b) Not applicable.
(c) Some parents do choose to apply to have their children "cross

boundaries" so that they may attend full time preprimary programs.
(d) Yes. Children can be more easily integrated into year 1 if theyattend a preprimary on the same site as their intended primary

school.
(11) It is anticipated that Blackmore Primary School will offer a full timeprepnimary program on the school site in 1997.
(12) Six children attending the Blackmore preprimary centre in 1995 are from"out of boundary". Seven out of boundary applications have beenreceived for 1996. Although the Education Department guarantees apreprimary place for every eligible five year old this place is notnecessarily at the local school. Marangaroo Primary School also offers apart time preprimary program.

WATER AUTHORITY - WATER QUALITY GUIDELINES FOR FRESHWATERAN]) MARINE WATERS EFFLUENT IN OCEAN OUTFALLS
4115. Hon L.A. SCOTT to the Minister for the Environment:

(1) What are the water quality guidelines for -
(a) fresh water; and
(b) marine waters,
on which the Water Authority of Western Australia and/or the department
rely to assess allowable limits of effluent in ocean outfalls?

(2) What is the allowable zone of influence from an ocean outfall
considering -

(a) the point at which fiftyfold dilution is achieved; and
(b) the point at which there is no recordable effect due to the

wastewater effluent plume?
Hon PETER FOSS replied:
(1) (a) There are no freshwater guidelines for ocean outfalls.

(b) Allowable limits of wastewater effluent are set by the DEP throughlicence conditions. The national water quality guidelines are used
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to determiine acceptable contaminant loadings and are determined
by ensuring "in water" concentrations of toxic substances outside
the "initial dilution zone" are less than water quality criteria. Until
this year there were no guidelines for nutrient loadings to Perth's
coastal waters. The establishment of nutrient loading guidelines to
these waters has been a major objective of the southern
metropolitan coastal waters study by the DEP, and the Perth
coastal waters study by WAWA. To determine acceptable nutrient
loadings environmental quality objectives and criteria are
determined and measured against field data.
The EPA and DEP have established interim environmental quality
objectives for the southern metropolitan coastal waters of Perth.
These are likely to be applied to the entire metropolitan coastal
waters at a later date. Environmental quality criteria for these
objectives have also been identified for the different waste inputs
to these waters. These scientific criteria include water, sediment
and biota quality criteria for a range of pollutants, including
nutrients, heavy metal, tributyltin etc. Field data is then assessed
against these criteria and, in the case of non-compliance, the inputs
are considered to have exceeded the carrying capacity. In this case
inputs would be reduced via changes to licence conditions of the
activity. This systematic approach to determining allowable limits
of effluents in ocean outfalls is outlined in the final report of the
southern metropolitan coastal waters study due for release shortly.

(2) The allowable zone of influence will depend on the size of the exclusion
zones that may be created around the immediate vicinity of the outfall.
This will be part of finalising the objectives as outlined in (1)(b).
(a) Fiftyfold dilutions are achieved immediately above the diffuser.

Most diffusers are designed to achieve a hundredfold initial
dilution. This means that by the time the effluent reaches the
surface, 100 to 200 metres away, it will have been diluted at least
100 times.

(b) Cape Peron - greater than about 6 kilometres down current.
Swanbourne - greater than 2 to 3 km down current. Ocean Reef -
greater than 3 to 4 km down current.

It is clear that the matters the member has raised do not lend themselves to
simple answers and I suggest that he contact the Department of
Environmental Protection to obtain a full briefing.

BUILDING MANAGEMENT AUTHORITY - WARWICK PRIMARY SCHOOL
Demolition Work; Firms Contacted

4123. Hon A.J.G. MacTIERNAN to the Minister for Finance representing the Minister
for Services:
In respect to the answer to question without notice 987, on what day and at what
time were McAlister and McAlister (1995) Pty Ltd and MidCity Building and
Maintenance contacted in respect to the demolition work at Warwick Primary
School?
Hon MAX EVANS replied:
On the day of the fire - Sunday, 27 August 1995 - the Western Australian
Building Management Authority supervisor telephoned McAlister and McAlister
(1955) Pty Ltd first and MidCity Building and Maintenance second. Brookes
Maintenance was the third firm contacted and the first to answer. All three
telephone calls were made at about 7.45 am on that day.
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BUILDING MANAGEMENT AUTHORITY - WARWICK PRIMARY SCHOOL
Demolition Work; Guidelines for Granting Contracts

4124. Hon AJ.G. MacTIERNAN to the Minister for Finance representing the Minister
for Works:
(1) In question without notice 986 the Minister for Works was asked to table

the guidelines which were used by the Building Management Authority in
granting the contract to demolish a building at the Warwick Primary
School. The document tabled does not appear to contain any provision
relating to the granting of contracts. Will the Minister nominate that part
of the tabled document which provides the relevant guidelines?

(2) Will the Minister table the detailed estimates of all building damages
resulting from the Warwick Primary School fire as required under clause
5.1 of the BMA operational procedures tabled on 22 November 1995?

(3)
(4)

(5)

If not, why not?
Are contracts issued on a "do and charge- basis subject to any
arrangement relating to unit labour costs or unit tipping charges?
If yes to (4), what are the arrangements?

(6) If no to (4), why not?
The answer was tabled.
[See paper No 1007.]
TECHNICAL WORKING COMMIT1TEE - INTERIM REPORT TABLING

4189. Hon AJ.G. MacTIERNAN to the Minister for Fair Trading:
(1) As the Minister has said that he cannot table the interim report of the

technical working committee because he does not know what is in the
report, is the Minister prepared to examine the report so he can make a
determination on whether it should be released?

(2) If no, why not?
Hon PETER FOSS replied:
(1) The steering committee does not consider that the contents of the interim

report of the technical working group are of sufficient importance to
justify the document being tabled. However, the steering committee has
no objection to sending copies of the interim report to interested parties
upon request. A copy has already been forwarded by the Ministry for Fair
Trading to the Fretting Mortar Action Group.

(2) Not applicable.

QUESTIONS WITHOUT NOTICE

CONFLICT OF INTERESTS WORKING GROUP - DRAFT REPORT,
CHANGES

1094. Hon JOHN HALDEN to the Minister for Fair Trading:
(1) Did Hon Ross Lightfoot, member for the North Metropolitan Region, inhis role as chairman of the conflict of interests working group, direct that

changes be made to drafts of the group's report that were not changes
agreed to by the group?

(2) If so, what changes did the chairman direct should be made?
Hon PETER FOSS replied:
I will have to consult the chairman in order to answer that question.
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EDUCATION DEPARTMENT - LITITLE GROVE PRIMARY SCHOOL,
DESIGN AND CONSTRUCTION CONTRACT

1095. Hon MURIEL PATTERSON to the Minister for Education:
(1) Has the contract for the design of the Little Grove Primary School been

advertised?
(2) Will construction commence in 1996; if so, in what month; if not, when?
(3) Will the building contract be open for tender?
(4) Is it a design/construction contract?
Hon N.F. MOORE replied:
I thank the member for some notice of this question.
(1) Yes, in The West Australian newspaper on 4 November 1995.
(2) Yes, commencing June 1996.
(3) Yes, April 1996.
(4) No. The contract will be a lump sum tender, which is the usual form of

government contract. This involves a separation of the design process
from the construction process and allows for public open tenders. This
form of contracting minimises risk and provides the best value.

CONFLICT OF INTERESTS WORKING GROUP - DRAFT REPORT,
CHANGES

1096. Hon JOHN HALDEN to the Minister for Fair Trading:
(1) Did the Minister himself direct either the chairman of the working group

or the ministry to make changes to any drafts of the working group's
report which were not agreed to by the group itself?

(2) If so, what changes did the Minister direct should be made?
Hon PETER FOSS replied:
(1)-(2) I do not know whether the changes that I directed to be made were agreed

to by the working group, but I certainly queried the accuracy of certain
matters in its draft report and referred it back to make certain that they
were correct and, if they were incorrect, that they be corrected. I
understand that has been done, but I do not know yet the reaction of the
committee without further investigation.

CONFLICT OF INTERESTS WORKING GROUP - DRAFT REPORT,
CHANGES

1097. Hon JOHN HALDEN to the Minister for Fair Trading:
Some notice has been given of this question.
(1) Is it true that the Minister sought and obtained a copy of the conflict of

interests working group report while it was in draft form before it was
finalised by the working group itself?

(2) If so, why did the Minister seek a copy of the draft report?
Hon PETER FOSS replied:
I do not have notice of any of these questions.
(l)-(2) I did not seek a copy, but I was offered one and I had a look at it. I was

quite horrified at what I saw as being a somewhat slack attitude being
taken with regard to determining whether matters were properly included
or not, and I asked them to go back to make certain that what was reported
was accurate. I understood later on that it was not accurate.
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CONFLICT OF INTERESTS WORKING GROUP - DRAFT REPORT,
CHANGES

1098. Hon JOHN HALDEN to the Minister for Fair Trading:
Who gave the Minister a copy of that report?
Hon PETER FOSS replied:
Could I clarify one thing? I commissioned this report. It is a report to me. I
wanted certain things covered. I am the one who says what are the terms of
reference, and ultimately it will be my report. I received a report from my
department, and I make no apology for doing so. I will continue to receive
reports from my department, -and I will continue to send reports back until I
consider them to be satisfactory. I make that point absolutely clear. My role as a
Minister is to have reports prepared for me, with which I agree and which I find
satisfactory.
Several members interjected.
The PRESIDENT: Order!
Hon PETER FOSS: I have a role in bringing legislation to this Parliament. I
certainly seek advice, and I need to have advice which is acceptable to those
people, but ultimately it has to be advice which I am prepared to accept. When I
receive reports from people I expect the reports to come out with a result which I
find satisfactory.
Several members interjected.
The PRESIDENT: Order!
Hon PETER FOSS: If I commission somebody in my department to write a paper
for me and they come back with an unsatisfactory result, I send it back again. I
will continue to send it back again until it represents what I need to have and what
will be accepted by me in order to put recommendations forward to Government.
There is no point in putting forward things which will not be accepted. One may
occasionally want to commission an independent report where what one requires
from people is an independent point of view as to what should happen; in other
words, they can say what they want to have. Alternatively, one can have a group
of people working together and putting forward something which one is prepared
to accept. There is no point in a report coming forward for me to act on, if it is
not something I am prepared to act on. Also, I will not publish information which
I regard as being inaccurate. My first reaction when I saw certain parts of the
copy I received was to ask if it was accurate, and I received the information that it
was not.
Hon John Halden: Who advised you?
Hon PETER FOSS: My department. I sent the copy back to be looked at because
it did not appear to accord with my understanding of the matter. It turned out that
it was inaccurate. As far as I am concerned, if I am putting forward legislation it
has not only to be acceptable to the people who have been asked to work on it and
come up with views which they want me to accept, but also it has to be acceptable
to me. If we want to go through a process of totally wasting time, then we will
come forward with something which is riot acceptable to me. I am part of the
process, and the Minister is a very important part of this process, because
ultimately if I do not accept the report there will not be much point in people
being involved in it.

Personal Explanation - Hon P.R. Lightfoot - Leave Denied
HON P.R. LIGHTFOOT (North Metropolitan) [5.08 pmj: I seek leave to make
a personal explanation. The Minister -
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The PRESIDENT: Order! I take it that the member is about to explain to us why
he wants to seek leave to give a personal explanation.
Hon P.R. LIGHTFOOT: The Minister left up in the air that the information he
received was not from me but was one of the submissions -

The PRESIDENT: One minute. The member has to obtain leave and in order to
obtain leave he needs to explain to the House why he needs to give this personal
explanation.
Hon P.R. LIGHTFOOT: That is why I need to give a personal explanation to the
House, because of the ambiguity surrounding the submission that the Minister
spoke about from the group that I chaired, because I chaired the meeting that
eventually compiled a submission that was submitted to the Minister.
Hon John Halden: You were not there very often.
Hon P.R. LIGHTFOOT: That is completely inaccurate, and the reason that the
member was found to be a liar by the royal commission -

Withdrawal of Remark
Hon JOHN HALDEN: Mr President -

Hon P.R. LIGHTFOOT: I withdraw.
Debate Resumed

Hon P.R. LIGHTFOOT: The submission was on -

The PRESIDENT: Wait a minute. The member cannot explain that yet. I have
to get leave for the member to make the personal explanation.
Hon John Halden: Leave will be granted at 5.30 pm.
The PRESIDENT: Order! Is leave granted?
Leave denied.
Several members interjected.
Hon Bob Thomas: Don't you guys talk about fairness.
The PRESIDENT: I know about fairness. Fairness is that members let their
leader ask his question.

FAIR TRADING, MINISTRY OF - COMPLAINTS AGAINST REAL ESTATE
AGENTS OR SETTLEMENT AGENTS

1099. Hon JOHN HALDEN to the Minister for Fair Trading:
(1) How many complaints relating to the conduct of real estate agents or

settlement agents have been received by the Ministry of Fair Trading
during the past three years?

(2) How many of these complaints have been investigated and have been
subject to an inquiry by the real estate agents or settlement agents
supervisory board?

(3) Of the complaints which have been investigated, in how many were
breaches of the Acts or codes of conduct identified?

(4) Of those complaints, in which breaches of the Acts or codes were
identified -

(a) did the ministry not proceed with prosecution;
(b) did the ministry proceed with prosecution -

(i) successfully;
(ii) unsuccessfully?

(5) In view of the Ministry of Fair Trading's alleged inadequate investigation
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procedures in dealing with past complaints, has any remedial action been
taken? If so, what action has been taken; if not, why not?

(6) What training and expertise is required to be appointed to undertake the
duties of an investigator within the Ministry of Fair Trading and what
training does the ministry provide to its staff to ensure that they have
adequate expertise in real estate and conveyancing?

(7) Is the director of the Liberal Party; for whom one of the case scenarios
considered by the conflict of interests group has serious implications,
Nigel Satterley?

Hon PETER FOSS replied:
I thank the member for some notice of this question.
(1) Since I July 1993, 1180 complaints have been received.
(2) (a) All incoming complaints are assessed for investigation; 489 were

investigated as prima facie breaches of the legislation. In addition,
staff at the Ministry of Fair Trading identified other alleged
breaches of these Acts which were not the subject of complaint.

(b) There have been 81 successful inquiries since 1 July 1993.
(3) Proven breaches of the law are those matters taken before a board or court

for determination. The answer to part (2)(b) identifies proven features.
(4) 1 refer the member to the response to part (3) of the question.
(5) This question contains argumentative matter which is incorrect. The

Ministry of Fair Trading's investigation procedures and reporting
procedures are examined regularly and are subject to review. Where it is
alleged by a complainant or others that the complaint has not been
appropriately handled, the case is reviewed by an officer not involved in
the investigation and may be reopened if appropriate. The record
available is a good one.

(6)-(7) I refer the member to the response to part ()
(8) Staff at the Ministry of Fair Trading have attended a number of general

investigation training courses. The ministry has also run in-house training
courses. However, there are no specific courses covering compliance in
the real estate and conveyancing areas.

(9) Some of the scenarios are based on allegations which are currently under
investigation. It would be inappropriate to identify the parties involved
while investigations are still in process. Additionally, they were notidentified to rme. My concern with these scenarios - I think it was
Hon Ross Lightfoot's concern - is that they were added without any
consultation with Hon Ross Lightfoot. They were added in a way which I
believe was unprofessional. Independently of one another Hon Ross
Lightfoot and I were extremely concerned to see the way in which they
had been added. It is interesting that independently of one another wearrived at the same view that it was improper for those things to be added.
They were not a matter of consideration in the way they should have been
before they were added. I have no idea - and had no idea - of who was
involved in them. However, I do not agree with people slamming things
in at the back of a report without any question as to whether the contents
are true. My concern was not so much about who was involved, but
whether any form of criticism or follow-up had taken place.
I was particularly concerned that on investigation and request I found that
of the four scenarios included, in one the name of the person involved hadnot been given to the ministry; therefore, it had no capacity to determine
whether the facts stated in it were true, yet they were put forward as being
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"the facts". In another, although the name was given to the ministry, the
person involved said that their name was not to be used in any inquiries,
therefore severely limiting the ability to inquire. Of the other two, the
companies involved were mentioned. I do not know which companies
they were. They did not concern me. The ones that concerned me were
the other two in which names were not given. As far as I know, in one of
them the name was not known even to the ministry. I have severe trouble
when people put things in the back of a report as the facts when it is
impossible for those "facts" to be verified by the ministry because the
names were not able to be used or were not made available to it.
One of the scenarios was being investigated by the ministry. I indicated
that I believed it should be seriously followed up, and it is being followed
up. All sorts of strange implications can be put on this. One of the
interesting points about this matter is that it is being stirred up by the
independent settlement agents who are trying to blow the real estate
agents out of the settlement agent industry. The reason for that is that they
believe there is a conflict of interest between real estate agents and
independent settlement agents being involved in the one area.
Hon A.J.G. MacTiemnan: You used to agree with that.
Hon PETER FOSS: No. What I proposed, which was rejected by all of
the settlement industry, is that an agent should not act on both sides of a
transaction, because that had the effect of being an innate conflict of
interest. The independent settlement agents were among the people who
rejected that. That is a clear conflict of interest. They came up with the
idea that real estate agents should be kept out. I proposed that where there
was a clear link, such as when work is regularly received from a person,
an innate conflict exists, and that should be addressed. However, I do not
see any conflict of interest between a real estate agent and a vendor's
settlement agent. There is a very big identity there. I see a severe
problem with a real estate agent acting for a purchaser. That was in my
paper.
The interesting point about the independent settlement agents is that they
are trying to get the real estate agents right out of the industry. They say
that it is to preserve people from conflict of interest. That is hypocritical,
because they opposed a move that would have the effect of preventing
their being involved in conflicts of interest; however, they are trying to get
real estate agents out of an area in which they are not involved in a
conflict of interest. It is about time the independent settlement agents
faced up to the fact that when it came to the crunch and their own business
would be affected - I tried to deal with the question of conflict of interest -
they were in there with the rest saying that they did not want that to occur.
All they want to do is make life a little easier for themselves by keeping
out the real estate agents. I can sympathise with them. It would be good
for business, but it would not address the problem of conflict of interest.

MOTOR VEHICLES - AIR CONDITIONING SYSTEMS
Hydrocarbons Marketed by Companies; Liquefid Flammable Gas Ban

1100. Hon P.R. LIGHTFOOT to the Minister for Mines:
(1) Has the Minister received a copy of a submission from the President of the

Motor Trade Association of Western Australia advising that at least two
companies now actively market hydrocarbons in Western Australia for use
in motor vehicle air-conditioning systems?

(2) Will the Minister liaise with the Minister for Fair Trading to ensure that
appropriate action is taken to ban the use of liquefied flammable gas in the
air-conditioning system of a motor vehicle?
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Hon GEORGE CASH replied:
I thank the member for some notice of this question.
(1) Yes.
(2) Yes. The Department of Minerals and Energy is liaising with the

Department of Environmental Protection, the Department of Transport,
WorkSafe WA, the Office of Energy and the Ministry of Fair Trading to
establish a policy in this regard and, if required, legislative action.

The PRESIDENT: Hon Murray Criddle.
Hon AJ.G. MacTiernan: What are you hiding?
The PRESIDENT: Order! Hang on. What was that interjection about?
Hon AJ.G. MacTIERNAN: It is clear to me that we have a concerted attempt to
stop the Opposition asking questions.
The PRESIDENT: Order! That is a reflection on the Chair. I ask the member to
apologise for that because I watch who rises first. When two people rise at the
same time, obviously I can give the call to only one of them. The next call goes
to the person I missed the first time. In the meantime, if somebody else jumps up,he or she will follow. Hlon Alannah MacTieman obviously has adopted anattitude in this place to do everything in her power to ensure that she does notunderstand the rules, and is making a lifetime career out of going through herparliamentary career being ignorant of those rules. If Hon Alannah MacTiernan
has not been able to observe during her time here that that is the way I give thecall in question time, I sympathise with her. Thbe fact is that Hlon Murray Criddle
endeavoured to get the call before the previous question was asked. He was nextin line and I am giving him the call. In exactly the same way, the one who
follows him will be Hon Tom Stephens because he tied to get the call. IfHon Alannab MacTiernan thinks that she can run this question time better than Ican, she can have a couple of shots at it. If she gets herself elected as a DeputyPresident, I will put her in the Chair, and she can see whether she can do it betterthan I am doing. I take exception to her questioning my integrity by suggesting
that I am obliging the Government by failing to give the Opposition the call. I
want the member to apologise for that.
Hon A.J.G. MacTIERNAN: Mr President, it was not in the slightest my intention
to reflect on you. I was not in any way suggesting that you had done anything
improper in giving Hon Murray Criddle the call.
Hon George Cash: You might not have intended to, but you did.
Hon A.JG. MacTIERNAN: If I did, I apologise. I want you to understand,Mr President, that it never even occurred to me that you were doing anything
improper. I was merely reflecting on the fact that three members of the
Government today have asked questions. I guarantee you that it was not myintention to suggest anything improper. It was merely an interjection. Many
people in this Chamber make interjections. For some reason or other, myinterjections receive inordinate attention. There was no suggestion in my
interjection that I thought you were acting improperly in any way, Mr President. I
apologise for any such suggestion. It is clear that the culprit is the Government.
There is a range of questions that it finds difficult.
The PRESIDENT: I accept the member's apology. We will not pursue that
matter any further. I am the only one in this Chamber who determines who asks
the next question - it is not the Government; it is me. If government members
asked three questions, it is because I gave them the call. If we extend themember's interjection to its logical conclusion, it had to be me. I am happy to
accept that she did not intend that.
The attitude that is being adopted by members on both sides in an endeavour to
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outsmart each other or to gain a political advantage over each other is causing the
very problem that we have now. Question time is a chance for all members to ask
questions. It is not for the Opposition or the Government to ask them. It is my
role to give the call to members who genuinely seek the call. If members want to
continue this matter by raising points of order, I will answer them, but if they do
not, Hon Murray Criddle has the call and Hon Tom Stephens has the next call,
whether he deserves it or not; he was the next one to rise. That is how I have
always done it.

CO-OPERATIVE BULK HANDLING LTD - RELOCATION FROM NORTH
FREMANTLE TO FORRESTFIELD

1101. Hon M.J. CRIDDLE to the Minister for Transport:
(1) Has a decision been made to relocate Co-operative Bulk Handling Ltd

from North Fremantle to Forrestfield?
(2) If it has, when will the change take place?
Hon E.J. CHARLTON replied:
(1)-(2) The decision to relocate CBH to North Fremantle was announced publicly

today. Hon Murray Criddle briefly discussed this matter with me prior to
question time. He said that he would like to ask a question because he
thought that the decision was of state significance and that it would benefit
many people.
It has been decided that CBH will relinquish its operations at North
Fremantle. That facility will be replaced by a new facility at Forrestfield
on Westrail land. Procedures will take place between CBH and Westrail
to locate a new modern facility at a cost between $25m and $30m. It will
enable all road transport to come directly into Forrestfield rather than to
go through the whole metropolitan road system all the way to North
Fremantle. That will provide a significant environmental benefit.
Another benefit will be a reduced mix of heavy haulage traffic and light
traffic on our metropolitan network.

Hon Tom Helm: The Minister brought about that mix of heavy and light traffic.
Hon E.J. CHARLTON: The member is a dope. He made a stupid remark. He
would not know what a grain silo is. Obviously, he does not know that the
percentage of the seven million tonnes of grain produced in Western Australia
that goes to the domestic market is required -

Hon Tom Helm interjected.
Hon E.J. CHARLTON: The member is ignorant. For a horse to be transported -

Withdrawal of Remark
Hon TOM HELM: Is it parliamentary to call another member of Parliament an
ignorant person?
The PRESIDENT: No. Does Hon Tom Helm ask the Minister to withdraw that
word?
Hon TOM HELM: Yes.
The PRESIDENT: The Minister must withdraw that word.
Hon E.J. CHARLTON: I withdraw absolutely.

Questions without Notice Resumed
Hon E.J. CHARLTON: I was trying to give the member the message that he does
not understand that that facility has been there for 30 to 40 years. Product that is
brought to the metropolitan area has nowhere else to go. The member interjected
with a ridiculous statement. However, we will put that matter aside.
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It has been decided to relocate the facility. It will be done over a three year
period. Construction of the new facility will start as soon as possible, and it Will
provide the benefits that I mentioned. It will also enable heavy haulage to deliver
directly to Forrestield rather than to go through the whole spectrum of
metropolitan roads. It will bring benefits to grain users. After the grain is
processed, it will be redelivered to the manufacturing industry to use the product
in and around the outskirts of the metropolitan area. There will be the benefit of
not carting grain through the metropolitan area when it is delivered to users on the
other side of Perth.
The PRESIDENT: Obviously, Hon Tom Stephens does not want the call, so I
call the Leader of the Opposition.

POLLS - ATTITUDE MONITORING SURVEYS
AMR Quantum Harris, Role; West Coast Field Services Contract

1102. Hon JOHN HALDEN to the Leader of the House representing the Premier:
Yesterday when I asked the precise role of AMR Quantum Harrs in the
Government's $400 000 attitude monitoring study, the Leader of the House said it
was simply to contribute its "extensive experience" of attitude polling. I now
ask -

(1) How much money is Quantum being paid for its role?
(2) When did the Government announce Quantum's role in the polling?
(3) Is Quantum involved in similar survey work for other Governments, for

example the Victorian Liberal Government?
(4) Can the Leader of the House provide any evidence of what Quantum has

done to justify the payment of taxpayers' money to the company?
(5) How many times has George Camakaris visited Perth as part of his

attitude monitoring study contract, and whom has he met?
Hon GEORGE CASH replied:
I thankc the member for some notice of this question. I have consulted the Premier
and he has advised me in the following terms -
(1) The contract to conduct the attitude monitoring study is with West Coast

Field Services. West Coast Field Services uses Quantum as a consultant.
The Premier is not aware of the terms of the arrangement between them.

(2) The role of Quantum has never been concealed by the Government. The
member for Nollamara was informed that West Coast Field Services uses
Quantum as a consultant in correspondence from the Ministry of the
Premier and Cabinet dated 8 August 1995.

(3) The Premier has been informed that Quantum has done a wide range of
work for other Governments, including for the Victorian Government.

(4) Quantum is one of Australia's most experienced attitude monitoring
companies.

(5) As Quantum's contract is with West Coast Field Services the Premier is
not aware of the precise details.

CONTAMINATED SITES - POLLUTER PAYS LEGISLATION,
RETROSPECTIVE

1103. Hon J.A. SCOTT to the Minister for the Environment:
I refer the Minister to question without notice 1019 of 28 November 1995 and the
Minister's answer -
(1) Is the Minister implying that there will be no retrospective provision for

any future polluter pays legislation and therefore that the Government will
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pick up the costs of cleaning up contaminated sites other than orphan
sites?

(2) If yes -

(a) Will the Government clean all the estimated 1 100 to 1 500
contaminated sites in Western Australia to acceptable standards?

(b) How many billion dollars does the Minister estimate it will cost
the Government to clean those contaminated sites to acceptable
standards?

(c) To what standards will the Government seek the contaminated
sites to be cleaned and who will determine what constitutes
acceptable standards?

(d) Will there be a conflict of interest with the Government
determining acceptable standards as well as paying for the
implementation of those same standards?

Hon PETER FOSS replied:
(l)-(2) The member should read the paper. He will find that most of the

questions that he has been asking have been answered. I get the feeling
that he has not read the paper. I might be wrong, but if he has not read it,
he should do so. If he has read it, he should read it again. The answers
are in the paper.

Hon Tom Helm: Give us a lecture.
Hon PETER FOSS: I advise Hon Tom Helm that I could get the paper and read it
out. If we are to deal with the issues that have been raised by Hon Jim Scott, it
will require full understanding, background discussion and all the other things
that are in that paper. Rather than give the member all that information, I will
deal with the immediate parts of this question. If unfortunately the member
continues not to understand it, I will in despertosugtheeateppr
instead of asking me questions about itain.ugs h edth ae
My prepared answer is: No, I am not. In my answer to question without notice
1019 of 28 November 1995 I indicated, and I restate, that the form of
contaminated sites legislation has yet to be determined and will be dependent, to
some extent, on the analysis of public submissions on the discussion paper. Also,
it will be dependent upon what this Parliament is prepared to accept. When I frst
mentioned it I raised with the member the suggestion that there be retrospectivity
with respect to the polluter pays principle. I said that it was an issue the House
would have to grapple with. I have heard Hon Jim Scott, Hon Nick Griffiths and
Hon Alannah MacTiernan speak out strongly against retrospectivity.
Hon N.D. Griffiths: As have you.
Hon PETER FOSS: Exactly. Hon Nick Griffiths has shown the conundrum we
face: To be fully effective it will need to be retrospective legislation. Many
members are concerned that retrospective legislation will probably offend some
of their principles. Some of us, including Hon Jim Scott, will have to grapple
with it. I would be interested to hear from the member, hopefully on the record,
what his view of the legislation is if it is retrospective.
The PRESIDENT: Order! One of the requirements of a Minister when
answering a question is that his answer must be concise, relevant and free from
controversial matters. The Minister's answer is certainly not precise and I am not
sure about the relevance.
Hon PETER FOSS: I will continue with my prepared answer. The issue of
responsibility for contaminated sites is a difficult one for the Government even
though it supports the polluter pays principle. This is because some sites occurred
within the relevant approvals mechanism of the time. This aspect leads to the
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question whether contaminated sites legislation should be retrospective, as I
indicated in my earlier answer. After I have had an opportunity to take the issue
to Cabinet and to formulate a legislative strategy I will be better able to inform
the member on the questions of retrospective provisions and who will meet the
cost of cleaning up contaminated sites. I am sure this Parliament will discuss this
matter, and as a group, we will determine whether the legislation will include
retrospectivity.

WESTERN AUSTRALIAN TURF CLUB ACT - BREACH OF SECTION 26
Tuckey, Wilson, Borrowings on behalf of Western Australian Turf Club

1104. Hon J.A. COWDELL to the Minister for Racing and Gam-ing:
Does the Minister now have the answers to the questions I asked yesterday
regarding the Western Australian Turf Club? For the Minister's benefit the
questions were -

(1) Is the Minister aware of a breach of section 26 of the Western Australian
Turf Club Act?

(2) Has the Chairman of the WA Turf Club, Mr Wilson Tuckey, borrowed on
behalf of the club in the vicinity of $2.5m when the Act prohibits
borrowings in excess of $20 000?

(3) Has the Minister sanctioned that breach of the Act?
(4) If not, what action does the Minister propose to take to enforce section 26

of the Act?
Hon MAX EVANS replied:
I thank the member for some notice of this question.
(l)-(2) I understand that Mr Wilson Tuckey, the Chairman of the Western

Australian Turf Club, has borrowed in excess of $20 000, as previous
chairmen have done under previous Governments, including Labor
Governments.

(3) Not applicable.
(4) There is no provision in the Act for the Minister to take action on financial

or any other matters concerning the administration of the WA Turf Club.
In fact, there is no reference to the Minister in the Act. However, the
Government has drafted an amendment to the WA Turf Club Act to
remove the limit of borrowings. I expect this Bill to be presented to the
Parliament early next year.
The member raised this matter on behalf of his red-headed mate in
Pinjarra - I am sure he wrote the question for him because the member
could not have written it himself. I advise the member that the power to
borrow money is covered by section 26 of the Western Australian Turf
Club Act. It reads -

The chair-man may subject to the provisions hereinafter contained
borrow and take up at interest on the credit of the rents and profits
tolls charges and other revenue of the club any sums of money not
exceeding in the whole at any time -

Hon Mark Nevill: This is too coherent for you to have written.
Hon MAX EVANS: I was not around in 1892.
Hon John Halden: Are you sure?
Hon MAX EVANS: If I had been, I would not have included this provision.
Section 26 continues -

- the sum of $20 000 and the money so borrowed shall be applied in the
permanent improvement of the said lands for racing purposes or in the
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erection maintenance or repair of buildings or the planting of trees or
shrubs upon the said lands or in such other manner in or upon the said
lands as shall be necessary or expedient for the purpose of rendering the
same more convenient and useful for racing purposes but no person
lending or advancing any money under the provisions of this Act shall be
bound to see to the application or be answerable for the loss or
misapplication thereof.

Hon Peter Foss: There is nothing illegal there at all.
Hon MAX EVANS: That is right. If anyone has a problem it would be the
National Australia Bank. The previous Government allowed the club to borrow
$3m, which the. club paid off at the end of 1994. Most of that money was
borrowed to pay state money. In other words, it contravened the Act. However,
it was the previous Government's responsibility. I know where the money has
gone and I think the amount is $2.5m. I am sure the member's red-headed friend
can check that for him. Section 27 of the Act is headed "Power to re-borrow" and
reads -

If after having borrowed any part of the money so as aforesaid authorised
to be borrowed the same or any part thereof be paid off it shall be lawful
for the chairman again to borrow the amount so paid off and so from time
to time.

As I said, under the previous Government $3m was borrowed, but it was paid
back. The club has now borrowed more money, but it is nowhere near as much as
$3m. Section 28 of the Act is headed "Power to mortgage" and reads -

For securing the repayment of the sums so borrowed together with such
interest as aforesaid the chairman may assign by way of mortgage in the
form in the Second Schedule or to the like effect to the person lending or
advancing the same the whole or any part of the rents and profits tolls
charges and other revenue of the club.

It was said on Howard Sattler's radio program this morning that letters have been
exchanged between the Government and Mr Wilson Tuckey about amending the
legislation. I have read the member's question very carefully to make sure it is
not in breach of parliamentary privilege. I can see a huge headline: "Turf Club in
Illegal Loan - MLC". I advise the member that if he uses the word "illegal" in
front of a journalist he will suffer the consequences because it puts in doubt the
financial position of the WA Turf Club. If the member's red-headed friend wants
to run down the Turf Club, at the end of the day they will all be losers.
Hon Mark Nevill: This is moral blackmail.
Hon MAX EVANS: I am stating facts. I am not stupid - I can read the facts.
The PRESIDENT: Order! Does this have anything to do with the question?
Hon MAX EVANS: Yes, Mr President, I am answering a question which was
asked yesterday and I am commenting on what would be a ridiculous headline.
The loan was never illegal.

MOTOR VEHICLES - AIR-CONDITIONING SYSTEMS
Hydrocarbons Marketed by Companies; Liquefied Flammable 0as Ban

1105. Hon P.R. LIGHTFOOT to the Minister for Fair Trading:
I refer to my question without notice on 28 November 1995.
(1) Has the Minister subsequently received a letter and submission from the

Motor Trade Association of Western Australia advising that at least two
companies are actively marketing in Western Australia hydrocarbons for
use in motor vehicle air-conditioners?

(2) Will the Minister take the necessary action with the Minister for Mines to
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ban the use of liquefied flammable gas in the air-conditioning system of
motor vehicles.

Hon PETER FOSS replied:
I thank the member for some notice of this question.
(l)-(2) I received a letter dated 30 November 1995 and a submission from the

Motor Trade Association of Western Australia. The letter stated that at
least two companies are now actively marketing hydrocarbons for use in
motor vehicle air-conditioners, but gave no further relevant information.
A representative of the MTA and a motor vehicle air-conditioning trader
had a meeting with officers of the Ministry of Fair Trading on
29 November 1995. A meeting was also held between representatives of
the Ministry of Fair Trading, the Department of Environmental Protection,
the Department of Transport, the Department of Minerals and Energy,
WorkSafe WA and the Office of Energy on 4 December 1995. At that
meeting it became clear that numerous issues are involved. It also appears
that the two bodies most likely to have power to deal with these issues are
the Ministry of Fair Trading and the Department of Minerals and Energy.
There is ongoing liaison between these bodies. However, it is not
appropriate at this time to preempt a view on whether the use of
hydrocarbons in motor vehicle air-conditioners should be allowed,
restricted or banned in this State.

O'CONNOR, RAY - CHARGES AND CONVICTION CASE
1106. Hon MARK NEVILL to the Minister representing the Attorney General:

Does the Minister now have an answer to a question I asked on 16 November
relating to the recent charges and convictions of Mr Ray O'Connor? I remind the
Minister that the question was -

In respect of the recent charges and conviction of Mr R. O'Connor and
further to question on notice 3089 -

Was contact made with My O'Connor on 20 January 1992 by
Mr T. Wicks, chief solicitor of the royal commission, following
which Mr O'Connor's solicitor, Mr Paul Olivier, made contact
with Mr Fenbury of the royal commission task force, and did
Mr Fenbury discuss with Mr Olivier the possibility of
recommending to the Attorney General immunity from
prosecution of Mr O'Connor if he could dob in someone else?

Hon PETER FOSS replied:
I thank the member for some notice of this question. This information is not
known to the present Attorney General or the Director of Public Prosecutions.

JETTIES - BUNBURY; CARNARVON, DEMOLITION COSTS
1107. Hon TOM STEPHENS to the Minister for Transport:

(1) Can the Minister explain how an estimate - between $780 000 and $lmn
has been given for the demolition of the Bunbury jetty and only $192 000
for the demolition of the Carnarvon jetty?

(2) In view of the Government's offer to pay the cost of demolition to the
relevant local authorities for upgrade and maintenance, is there any
justification for the huge disparity or is it an attempt to merely pork-barrel
the marginal Liberal seat of Bunbury?

Hon E.J. CHARLTON replied:
(l)-(2) The seat of Northern Rivers is more marginal than the seat of Bunbury! If

we wanted to do some pork-barrelling we would do it in Carnarvon. The
marine division of the Department of Transport assesses the demolition
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and removal of jetties around the State. The costs can vary substantially.I have had many discussions with the local community groups and theShire of Carnarvon regarding their commitment to rebuild the jetty. Ihave offered the shire a number of options, one of which is to encouragethe Aboriginal community to become involved. That would be a greatinitiative. The $192 000 could be used for ongoing maintenance programsbecause the maintenance costs for wooden jetties are enormous. It wouldhave been a good project for the Aboriginal people, in cooperation withthe Aboriginal and Torres Strait Islander Commission and the FederalGovernment, had the offer been accepted. However, the shire could notobtain the necessary support to proceed.
In Bunbury the department has made consistent offers to pay the localauthority and the community an amount equivalent to the cost of thedemolition. Either the community accepts that offer or the departmentwill demolish the structure. Bunbury accepted the .offer but Carnarvon didnot.
As to the disparity between the estimates, I will provide a detailedresponse. The additional funding to Bunbury related to the extra costs ofremoval and disposal.

Point of Order
Hon GRAHAM EDWARDS: Mr President, you have always given me a fair goin this place when I seek the call in competition with other members. However, Iam concerned about your comments about giving members the call on the rise. Iseek some reassurance that the practice you have developed over the past 12 yearswill not change.
The PRESIDENT: It has not changed, and it has not changed today -
Hon GRAHAM EDWARDS: I appreciate that.
The PRESIDENT: I am conscious of the time -
Hon GRAHAM EDWARDS: I seek reassurance regarding your comments aboutpeople rising. I make this point of order in all seriousness. I would not want anymember to think I was doing it in any other way. It was a vocal question timetoday with members on both sides endeavouring to get the call. I raise the matterseriously because I value question time.
The PRESIDENT: The position is not changing. I am not suggesting for onemoment, and I know that the member would not expect me to, that when three orfour people jump up together I can always be accurate about who should speaknext. I do it to the best of my ability. The situation will not change, and I do notbelieve it changed today.
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